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Introduction

The government claims its sole legal authority for the income tax is the 16th 
Amendment.  It was irrefutably, in direct violation of law, fraudulently 
certified as ratified in 1913, and is therefore, void. 

Findings and Conclusions

With the assistance of the following series of questions, we intend to prove 
that the IRS, the Courts, and even the NY Times cite the 16th Amendment as 
government's authority to impose a tax directly on the People's labor, but that 
the 16th Amendment did not come close to being ratified and was fraudulently 
declared to have been ratified by Philander Knox.  We will also show that:

●     The IRS cites the 16th Amendment as its authority to force employers to withhold the 
income tax from the paychecks of its employees and to force the People to file a tax 
return and to pay the income tax.

●     The Secretary of State in 1913, Philander Knox, in ignoring the obvious, and well 
documented procedural and substantive defects in the states’ legislative votes on the 
16th Amendment, violated the law and the Constitution by fraudulently certifying the 
amendment to the U.S. Constitution.

●     When asked to determine the question of the fraudulent adoption of the 16th 
Amendment, a federal Court of Appeals said that was a political question for Congress 
to decide.

●     The original constitutional clause in Article 1 section 9 clause 4 REQUIRES that all 
direct taxes be apportioned. This clause has never been repealed. The enforcement of 
laws based on the 16th Amendment can NOT conflict with this clause.

●     Our laws must be unambiguous to have legal validity. To tolerate otherwise is to 
deprive the People of the due process protections of the Constitution.

Bottom Line: The government claims its sole authority for the income tax on the 16th 
Amendment. It was fraudulently ratified. All other discussions are secondary.

Section Summary

Witnesses:

●     William Benson (Ex Illinois Revenue Investigator)
●     Joseph Bannister (Ex. IRS Criminal Investigator)
●     Larry Becraft (Constitutional Attorney)

 Transcript

 Acrobat version of this section including questions and evidence (large: 68.07 
MBytes)

Further Study On Our Website:
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●      Congressional Debates of Proposed Sixteenth Amendment-HOT!  (31 MBytes) 1909, House 
and Senate.  Excellent for determining "legislative intent" 

●     Great IRS Hoax book: 

�❍     Section 3.10.11: 16th Amendment: Income Taxes

6.1.  Admit that the IRS says it is the 16th Amendment that gives it the authority to impose the 
income tax directly on the working people of America. [See IRS Publication No. 1918 (July, 1996), Cat. 
No.  22524B: (WTP #62a)

"The Sixteenth Amendment to the Constitution states that citizens are required to file 
tax returns and pay taxes."

●      Click here for IRS Publication No. 1918 (July 96), Cat. No. 225248

6.2.  Admit that the New York Times says the 16th Amendment is the government's authority to 
impose the income tax directly on the working people of America. [See The New York Times Almanac, 
2001, The World's Most Comprehensive and Authoritative Almanac, page 161: (WTP #62b)

"Congress's right to levy taxes on the income of individuals and corporations was 
contested throughout the 19th century, but that authority was written into the 
Constitution with the passage of the 16th Amendment in 1913."

●      Click here for New York Times Almanac, 2001, The World's Most Comprehensive and 
Authoritative Almanac, page 161

6.3  Admit that the federal courts have said the 16th Amendment is the government's authority to 
impose the income tax directly on the working people of America.  (WTP #62c) 
[See United States of America v. Jerome David Pederson, (1985) Case No. CR-84-57-GF: Judge Paul 
G. Hatfield (United States District Court For the District of Montana) wrote:

"The income tax laws of the United States of America are constitutional, having been 
validly enacted under authority of the Sixteenth Amendment to the United States 
Constitution."]

●      Click here for United States of America v. Jerome David Pederson, (1985) Case No. CR-84-57-
GF: Judge Paul G. Hatfield (United States District Court for the District of Montana)

[See also United States v. Lawson, 670 F.2d 923, 927 (10th Cir. 1982): the court declared:

"The Sixteenth Amendment removed any need to apportion income taxes among the 
states that otherwise would have been required by Article I, Section 9, Clause 4."]

●      Click here for United States v. Lawson, 670 F.2d 923, 927 (10th Cir. 1982)

6.4.  Admit that findings, published in The Law That Never Was, make a compelling case that the 16th 
Amendment (the "income tax amendment") was not legally ratified and that Secretary of State 
Philander Knox was not merely in error, but committed fraud when he declared it ratified in February 
1913. [See "The Law That Never Was," by Bill Benson and Red Beckman] (WTP #62d)
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6.5.  Admit that the U.S. Court of Appeals, in U.S. v. Stahl (1986), 792 F.2d 1438, ruled that the claim 
that the ratification of the 16th Amendment was fraudulently certified was a political question for 
Congress to decide because the court could not reach the merits of the claim without expressing a lack 
of respect due the Congress and the Executive branches of government. [See U.S. v. Stahl., 792 F.2d 
1438] (WTP #63)

●     Click here for U.S. v. Stahl, 792 F.2d 1438

6.6.  Admit that in 1985, the Congressional Research Service issued a Report, at the request of 
Congressmen, to address the claim by Bill Benson that the 16th Amendment was a fraud.  [See 
"Ratification of the Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the "Ripy Report"] (WTP 
#63a)

●      Click here for "Ratification of the Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the 
"Ripy Report"

6.7  Admit that the Ripy Report was very specific in its declaration that it was not going to address the 
specific factual allegations detailed in Benson's book, The Law That Never Was.  [See "Ratification of 
the Sixteenth Amendment," by John Ripy, Esq, CRS 1985] (WTP #63b)

●      Click here for "Ratification of the Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the 
"Ripy Report"

6.8.  Admit that the Ripy Report then went on to assert that the actions of a government official must 
be presumed to be correct and cannot be judged or overturned by the courts. [See "Ratification of the 
Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the "Ripy Report"] (WTP #63c)

●      Click here for "Ratification of the Sixteenth Amendment," by John Ripy, Esq, CRS 1985, the 
"Ripy Report"

6.9.  Admit that when it comes to amending the Constitution, the government appears to do whatever 
it wants to do, making up the rules regarding the ratification process as it goes along, while ignoring 
the spirit, if not the letter, of Article V of the Constitution. (WTP #63d)

6.10. Admit these facts: the 27th Amendment was proposed by Congress on September 25, 1789 and 
that the states were allowed 202 years within which to have 3/4th of the states ratify it, with Maryland 
ratifying it on December 19, 1789 and New Jersey on 1992 [See 57 FR 21187] (WTP #63e)

●      Click here for 27 FR 21187

●      Click here for Annotations, 27th Amendment

6.11. Admit that in 1921, in the case of Dillon v. Gloss, 256 U.S. 368, 374-375 (1921), the Supreme 
Court concluded: (WTP #64)

"We do not find anything in the article which suggests that an amendment once 
proposed is to be open to ratification for all time, or that ratification in some of the 
states may be separated from that in others by many years and yet be effective. We do 
find that which strongly suggests the contrary. First, proposal and ratification are not 
treated as unrelated acts, but as succeeding steps in a single endeavor, the natural 
inference being that they are not to be widely separated in time. Secondly, it is only 
when there is deemed to be a necessity therefor that amendments are to be proposed, 
the reasonable implication being that when proposed they are to be considered and 
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disposed of presently. Thirdly, as ratification is but the expression of the approbation of 
the people and is to be effective when had in three- fourths of the states, there is a fair 
implication that it must be sufficiently contemporaneous in that number of states to 
reflect the will of the people in all sections at relatively the same period, which of 
course ratification scattered through a long series of years would not do. These 
considerations and the general purport and spirit of the article lead to the conclusion 
expressed by Judge Jameson 'that an alteration of the Constitution proposed to-day has 
relation to the sentiment and the felt needs of to-day, and that, if not ratified early 
while that sentiment may fairly be supposed to exist, it ought to be regarded as 
waived, and not again to be voted upon, unless a second time proposed by Congress.' 
That this is the better conclusion becomes even more manifest when what is 
comprehended in the other view is considered; for, according to it, four amendments 
proposed long ago-two in 1789, one in 1810 and one in 1861-are still pending and in a 
situation where their ratification in some of the states many years since by 
representatives of generations now largely forgotten may be effectively supplemented 
in enough more states to make three-fourths by representatives of the present or some 
future generation. To that view few would be able to subscribe, and in our opinion it is 
quite untenable. We conclude that the fair inference or implication from article 5 is that 
the ratification must be within some reasonable time after the proposal."

●      Click here for Dillon v. Gloss, 256 U.S. 368, 374-375 (1921)

6.12. Admit that the date of September 25, 1789, when the 27th Amendment was first proposed, is 
"widely separated in time" from the date of March 6, 1978, when Wyoming ratified this amendment. 
[See Annotations, 27th Amendment] (WTP #65)

●      Click here for Annotations, 27th Amendment

6.13. Admit that pursuant to the United States Constitution, Congress is authorized to impose two 
different types of taxes: direct taxes and indirect taxes. [See U.S. Const. Art. 1, Section 2, Clause 3; U.
S. Const. Art. 1, Section 8, clause 1; U.S. Const. Art. 1, Section 9, Clause 4] (WTP #66)

●     Click here for Article 1, Section 2, Clause 3 of the Constitution
●     Click here for Article 1, Section 8, Clause 1 of the Constitution
●     Click here for Article 1, Section 9, Clause 4 of the Constitution

6.14. Admit that the constitutionality of the 1894 income tax act was in question in the case of Pollock 
v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895), and that in this case, the 
Supreme Court found that Congress could tax real and personal property only by means of an 
apportioned, direct tax. Finding that the income from real and personal property was part of the 
property itself, the Court concluded in this case that a federal income tax could tax such income only 
by means of an apportioned tax. Further finding that as this particular tax was not apportioned, it was 
unconstitutional. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 
(1895)] (WTP #67)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)
●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.15. Admit that for Congress to tax today real or personal property, the tax would have to be 
apportioned among the states. [See U.S. Const. Art. 1, Section 9, Clause 4] (WTP #68)

●      Click here for Simmons v. United States, No. 8609 (Fourth Circuit, 1962)
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6.16. Admit that for Congress to tax income from real and personal property without the authority of 
the 16th Amendment, such taxes would have to be apportioned. [See U.S. Const. Art. 1, Section 8, 
Clause 1] (WTP #69)

●      Click here for Article 1, Section 8, Clause 1 of the U.S. Constitution

6.17. Admit that in 1913, the following law, Revised Statutes § 205, was in effect: (WTP #70)

"Sec. 205. Whenever official notice is received at the Department of State that any 
amendment proposed to the Constitution of the United States has been adopted, 
according to the provisions of the Constitution, the Secretary of State shall forthwith 
cause the amendment to be published in the newspapers authorized to promulgate the 
laws, with his certificate, specifying the States by which the same may have been 
adopted, and that the same has become valid, to all intents and purposes, as a part of 
the Constitution of the United States."

●      Click here for Revised Statutes §205

6.18. Admit that Revised Statutes § 205 provided that "official notice" of a State's ratification of an 
amendment must be received at the State Department. [See R.S. Section 205] (WTP #71)

●      Click here for Revised Statutes §205

6.19. Admit that on or about July 31, 1909, Senate Joint Resolution 40 proposing the ratification of the 
16th Amendment was deposited with the Department of State and the same was published at 36 Stat. 
184, and that this resolution read as follows:  (WTP #72)

SIXTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICA AT THE FIRST SESSION

Begun and held at the City of Washington on Monday, the fifteenth day of March, one 
thousand nine hundred and nine.

JOINT RESOLUTION.

Proposing an amendment to the Constitution of the United States.

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled (two-thirds of each House concurring therein), That the 
following article is proposed as an amendment to the Constitution of the United States, 
which, when ratified by the legislatures of three-fourths of the several states, shall be 
valid to all intents and purposes as a part of the Constitution:

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration." 
J.C. CANNON, 
Speaker of the House of Representatives. 
J.S. SHERMAN, 
Vice-President of the United States, and 
President of the Senate. 

[See SJ 40, 36 Stat. 184]
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●      Click here for SJ 40, 36 Statute 184

6.20. Admit that on July 27, 1909, the same Congress adopted Senate Concurrent Resolution 6, which 
read as follows: (WTP #73)

CONCURRENT RESOLUTION

Resolved by the Senate (the House of Representatives concurring), That the President 
of the United States be requested to transmit forthwith to the executives of the several 
States of the United States copies of the article of amendment proposed by Congress to 
the State legislatures to amend the Constitution of the United States, passed July 
twelfth, nineteen hundred and nine, respecting the power of Congress to lay and collect 
taxes on incomes, to the end that the said States may proceed to act upon the said 
article of amendment; and that he request the executive of each State that may ratify 
said amendment to transmit to the Secretary of State a certified copy of such 
ratification.

Attest: Charles G. Bennett 
Secretary of the Senate

A. McDowell 
Clerk of the House of 
Representatives

[See Concurrent Resolution]

●      Click here for Concurrent Resolution

6.21. Admit that not only did this resolution request that certified copies of favorable State ratification 
resolutions be sent to Washington, D.C., the States were expressly informed to do so by Secretary of 
State Philander Knox, who sent the following "form" letter to the governors of the 48 States then in 
the Union: (WTP #74)

"Sir:

"I have the honor to enclose a certified copy of a Resolution of Congress, entitled 'Joint 
Resolution Proposing an Amendment to the Constitution of the United States,' with the 
request that you cause the same to be submitted to the Legislature of your State for 
such action as may be had, and that a certified copy of such action be communicated to 
the Secretary of State, as required by Section 205, Revised Statutes of the United 
States. (See overleaf.)

An acknowledgment of the receipt of this communication is requested.

I have the honor to be, Sir,

Your obedient servant, 
P. C. Knox" 

●      Click here for copy of "form" letter, provided by Becraft

6.22.  Admit that in 1909, there were 48 states and that three-fourths, or 36, of them were required to 
give their approval in order for it to be ratified. [See Knox's Proclamation] (WTP #74a)
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●      Click here for Knox's Proclamation

6.23.  Admit that Philander Knox declared the 16th Amendment ratified on February 25, 1913, naming 
the following 38 states as having approved it:  Alabama, Kentucky, South Carolina, Illinois, Mississippi, 
Oklahoma, Maryland, Georgia, Texas, Ohio, Idaho, Oregon, Washington, California, Montana, Indiana, 
Nevada, North Carolina, Nebraska, Kansas, Colorado, North Dakota, Michigan, Iowa, Missouri, Maine, 
Tennessee, Arkansas, Wisconsin, New York, South Dakota, Arizona, Minnesota, Louisiana, Delaware, 
Wyoming, New Jersey, and New Mexico. [See Knox's Proclamantion] (WTP #74b)

●      Click here for Knox's Proclamation

6.24. Admit the following facts: (WTP #75)

a. When California provided uncertified copies of its resolution to Secretary of State 
Philander Knox, Knox wrote the following to California Secretary of State Frank Jordan: 
"I have the honor to acknowledge the receipt of your letter of the 27th ultimo, 
transmitting a copy of the Joint Resolution of the California Legislature ratifying the 
proposed Amendment to the Constitution of the United States, and in reply thereto I 
have to request that you furnish a certified copy of the Resolution under the seal of the 
State, which is necessary in order to carry out the provisions of Section 205 of the 
Revised Statutes of the United States".

●      Click here to see Letter from Knox to Jordan

b. When Wyoming Governor Joseph Carey telegraphed Philander Knox news that the 
Wyoming legislature had ratified the 16th Amendment on February 3, 1913, Philander 
Knox telegraphed in return as follows: "Replying to your telegram of 3rd you are 
requested to furnish a certified copy of Wyoming's ratification of Income Tax 
Amendment so there may be no question as to the compliance with Section 205 of 
Revised Statutes." 

●      Click here to see Letter from Knox to Carey

6.25. Admit that on February 15, 1913, a State department attorney, J. Rueben Clarke, informed 
Secretary of State Philander Knox, in reference to the State of Minnesota, "the secretary of the 
Governor merely informed the Department that the state legislature had ratified the proposed 
amendment." [See Reuben Clarke Memo] (WTP #76)

●      Click here to see J. Rueben Clarke Memo

6.26. Admit that, in the official records deposited in the Archives of the United States, there is no 
certified copy of the resolution of the Minnesota legislature ratifying the 16th Amendment. [See 
National Book of state ratification documents:  Minnesota] (WTP #77)

●      Click here to see National Book of state ratification documents: Minnesota

6.27. Admit that in the documents possessed by the Archives of the United States, there are no 
certified copies of the resolutions ratifying the 16th Amendment by California and Kentucky. [See 
National Book of state ratification documents: California and Kentucky] (WTP #78)
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●      Click here to see National Book of state ratification documents: California

●      Click here to see National Book of state ratification documents: Kentucky

6.28.  Admit that the Kentucky Senate voted 22 to 9 against ratification of the 16th Amendment [See 
Kentucky Senate Journal] (WTP #78a)

●      Click here to see Senate Journal

6.29. Admit that Mr. John Ashcroft is currently the Attorney General of the United States. (WTP #79)

6.30. Admit that when Mr. Ashcroft was Governor of Missouri, the Missouri Supreme Court rendered 
the following decision in a case involving Mr. Ashcroft, that case being Ashcroft v. Blunt, 696 S.W.2d 
329 (Mo. banc 1985), where the Missouri Supreme Court held: (WTP #80)

"The senate and the house must agree on the exact text of any bill before they may 
send it to the governor. There may not be the slightest variance. The exact bill passed 
by the houses must be presented to and signed by the governor before it may become 
law (laying aside as not presently material alternative procedure by which a bill may 
become law without the governor's signature.) The governor has no authority to sign 
into law a bill which varies in any respect from the bill passed by the houses."

●      Click here to see Ashcroft v. Blunt, 696 S.W.2d 329 (Mo. banc 1985)

6.31. Admit that during hearings regarding the ratification of the 16th Amendment in Massachusetts, 
Mr. Robert Luce made the following statement to the Massachusetts Committee on Federal Relations: 
"Question by the committee: Are we able to change it? Mr. Luce: No, you must either accept or reject 
it." [See "The Law That Never Was," by Bill Benson: Statement by Luce to Committee of Federal 
Relations] (WTP #81)

●      Click here to see "The Law That Never Was" by Bill Benson: Statement by Luce to Committee 
of Federal Relations

6.32. Admit that on February 11, 1910, Kentucky Governor Augustus Willson wrote a letter to the 
Kentucky House of Representatives wherein he stated as follows: (WTP #82)

"This resolution was adopted without jurisdiction of the joint resolution of the Congress 
of the United States which had not been transmitted to and was not before the General 
Assembly, and in this resolution the words 'on incomes' were left out of the resolution 
of the Congress, and if transmitted in this form would be void and would subject the 
Commonwealth to unpleasant comment and for these reasons and because a later 
resolution correcting the omission is reported to have passed both Houses, this 
resolution is returned to the House of Representatives without my approval."

[See Letter from Kentucky Governor Wilson to Kentucky House of Rep.]

6.33. Admit that no State may change the wording of an amendment proposed by Congress. (WTP 
#83)

●      Click here to see "How Our Laws Are Made"

●      Click here to see Letter from Senator Hollings

6.34. Admit that on February 15, 1913, J. Reuben Clarke, an attorney employed by the Department of 
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State, drafted a memorandum to Secretary Knox wherein the following statements were made:  (WTP 
#84)

"The resolutions passed by twenty-two states contain errors only of capitalization or 
punctuation, while those of eleven states contain errors in the wording" (page 7). 
"Furthermore, under the provisions of the Constitution a legislature is not authorized to 
alter in any way the amendment proposed by Congress, the function of the legislature 
consisting merely in the right to approve or disapprove the proposed amendment."

●      Click here to see Reuben Clarke Memo

6.35. Admit that the Sixteenth Amendment reads as follows:  (WTP #85)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration."

●      Click here to see U.S. Const. Amend XVI

6.36. Admit that the Sixteenth Amendment does not read as follows: (WTP #86)

"Article 16: The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, and from 
any census or enumeration."

●      Click here to see Oklahoma's Resolution

6.37. Admit that the Sixteenth Amendment does not read as follows: (WTP #87)

"Article XVI. Congress shall have power to lay and collect taxes on incomes from 
whatever source derived without apportionment among the several states, and without 
regard to census enumeration."

●      Click here to see California's Resolution

6.38. Admit that the Sixteenth Amendment does not read as follows: (WTP #88)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, and without 
regard to any census or remuneration."

●      Click here to see Illinois' Resolution

6.39. Admit that the Sixteenth Amendment does not read as follows: (WTP #89)

"Article XVI. The Congress shall have power to lay and collect taxes from whatever 
source derived, without apportionment among the several States, and without regard 
to any census or enumeration."

●      Click here to see National Book of State Ratification Documents: Kentucky
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6.40. Admit that the Sixteenth Amendment does not read as follows: (WTP #90)

"The Congress shall have power to levy and collect taxes on income from whatever 
sources derived without apportionment among the several States, and without regard 
to any census or enumeration, which amendment was approved on the ---- day of July, 
1909."

●      Click here to see Georgia's Resolution

6.41. Admit that the Sixteenth Amendment does not read as follows: (WTP #91)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes from 
whatever source derived without apportionment among the several states, and without 
regard to any census of enumeration."

●      Click here to see Mississippi's Resolution

6.42. Admit that the Sixteenth Amendment does not read as follows: (WTP #92)

"Article XVI. The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, with-out apportionment among the several states, and 
without regard to any census of enumeration:"

●      Click here to see Idaho's Resolution

6.43. Admit that the Sixteenth Amendment does not read as follows: (WTP #93)

"Article XVI. The congress shall have power to levy and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, and without 
regard to any census or enumeration, and did submit the same to the legislatures of 
the several states for ratification;"

●      Click here to see Missouri's Resolution

6.44. Admit that state officials who prepare and send "official notice" of ratification of constitutional 
amendments to federal officials in Washington, D.C., do not have any authority to change the wording 
of the ratification resolution actually adopted by the State legislature. [See "How Our Laws Are Made"] 
(WTP #94)

●     Click here to see "How Our Laws Are Made."

6.45.  Admit that the following states were included on Knox's list of 38 states:  Arizona, Arkansas, 
California, Colorado, Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maryland, Michigan, 
Mississippi, Missouri, Montana, New Jersey, New  Mexico, North Dakota, Tennessee, Texas, 
Washington, and Wyoming. (WTP #94a)

●     Click here to see Knox's Proclamation

6.46.  Admit that the proposed 16th (income tax) Amendment was never properly and legally 
approved by the Georgia State Senate. (WTP #94b)
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●      Click here to see The Law That Never Was, Volume I, pages 81-88

6.47.  Admit that the actions taken by the state legislatures of Arizona, Arkansas, California, Colorado, 
Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, 
Montana, New Jersey, New Mexico, North Dakota, Tennessee, Texas, Washington, and Wyoming, in 
acting on the proposed 16th Amendment, were violative of certain provisions of their state 
constitutions, which were in effect AND CONTROLLING at the time those states purportedly ratified the 
16th Amendment. (WTP #94c)

●      Click here to see The Law That Never Was, Volume I

6.48.  Admit that the state of Tennessee violated Article II, Section 32 of the Tennessee Constitution 
by denying the people an opportunity to vote for their state legislators between the time the proposed 
16th (income tax) Amendment to the U.S. Constitution was submitted to the Tennessee legislature and 
the time the legislature voted to approve the amendment. (WTP #94d)

●      Click here to see The Law That Never Was, Volume I, pages 213-217

6.49.  Admit that the state legislature of Tennessee violated Article II, Section 18 of the Tennessee 
Constitution by failing to read (and pass), on three different days, the bill containing the proposed 16th 
(income tax) Amendment to the U.S. Constitution.  (WTP #94e)

●      Click here to see The Law That Never Was, Volume I, pages 213-217

6.50.  Admit that in voting to approve the income tax Amendment the Tennessee state legislature 
violated Article II, Sections 28 and 29 of the Tennessee Constitution, which prohibited the legislature 
from voting to impose an income tax on the people of Tennessee. (WTP #94f)

●      Click here to see The Law That Never Was, Volume I, pages 213-217

6.51.  Admit that in voting to approve the income tax Amendment the Arizona state legislature 
violated Article IX, Section 9, of the State Constitution, which prohibited the legislature from voting to 
pass any bill, which imposed a tax on the people of Arizona unless the amount of the tax was fixed in 
the bill. (WTP #94g)

●      Click here to see The Law That Never Was, Volume I, pages 243-250

6.52.  Admit that the state Senate of Arizona violated Article IV, Part 2, Section 12 of the State 
Constitution by failing to read, on three different days, the bill containing the proposed 16th (income 
tax) Amendment to the U.S. Constitution. (WTP #94h)

●      Click here to see The Law That Never Was, Volume I, pages 243-250

6.53.  Admit that the presiding officer of the state Senate of Arizona violated Article IV, Part 2, Section 
15 of the State Constitution by failing to sign, in open session, the bill containing the proposed 16th 
(income tax) Amendment to the U.S. Constitution.   (WTP #94i)

●      Click here to see The Law That Never Was, Volume I, pages 243-250

6.54.  Admit that in voting to approve the income tax Amendment the Arkansas state legislature 
violated Article XVI, Section 11 of the State Constitution, which prohibited the legislature from voting 
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to pass any bill, which imposed a tax on the people of Arkansas, unless the bill specified the specific 
purpose to which the tax to be imposed under the bill would be applied.  (WTP #94j)

●      Click here to see The Law That Never Was, Volume I, pages 219-225

6.55.  Admit that the state Senate of Arkansas violated Article V, Section 22 of the State Constitution 
by failing to read, on three different days, the bill containing the proposed 16th (income tax) 
Amendment to the U.S. Constitution.  (WTP #94k)

●      Click here to see The Law That Never Was, Volume I, pages 219-225

6.56.  Admit that the Governor vetoed the bill approving the proposed 16th (income tax) Amendment 
and the Arkansas state legislature did not take the matter up again. (WTP #94l)

●      Click here to see The Law That Never Was, Volume I, pages 219-225

6.57.  Admit that the state Senate of California violated Article 4, Section 15 of the State Constitution 
by failing to read, on three different days, the bill containing the proposed 16th (income tax) 
Amendment to the U.S. Constitution. (WTP #94m)

●      Click here to see The Law That Never Was, Volume I, pages 119-123

6.58.  Admit that the state Assembly of California violated Article 4, Section 15 of the State 
Constitution by failing to record the Yeas and Nays on the vote on the bill containing the proposed 16th 
(income tax) Amendment to the U.S. Constitution. (WTP #94n)

●      Click here to see The Law That Never Was, Volume I, pages 119-123

6.59.  Admit that the Senate and the House of the Colorado legislature violated Article V, Section 22 of 
the State Constitution by failing to read, on three different days, the bill containing the proposed 16th 
(income tax) Amendment to the U.S. Constitution. (WTP #94o)

●      Click here to see The Law That Never Was, Volume I, pages 167-172

6.60.  Admit that the state Senate of Idaho violated Article III, Section 15 of the State Constitution by 
failing to read, section by section, just prior to the vote, the bill containing the proposed 16th (income 
tax) Amendment to the U.S. Constitution. (WTP #94p)

●      Click here to see The Law That Never Was, Volume I, pages 101-105

6.61.  Admit that the state legislature of Idaho violated Article VI, Section 10 of the State Constitution 
by failing to send the Governor the "approved" bill containing the proposed 16th (income tax) 
Amendment to the U.S. Constitution. (WTP #94q)

●      Click here to see The Law That Never Was, Volume I, pages 101-105

6.62.  Admit that in voting to approve the 16th (income tax) Amendment the Illinois state Senate 
violated Article IV, Section 13 of the State Constitution, by failing to print the bill containing the 
proposed 16th (income tax) Amendment before the final vote was taken and by failing to read the bill 
on three different days.  [See The Law That Never Was, Volume I, pages 51-53]  (WTP #94r)
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●      Click here to see The Law That Never Was, Volume I, pages 51-53

6.63.  Admit that in voting to approve the income tax Amendment the Kansas state legislature violated 
Article 11, Section 205 of the State Constitution, which prohibited the legislature from voting to pass 
any bill, which imposed a tax on the people of Kansas, unless the bill specified the specific purpose to 
which the tax to be imposed under the bill would be applied. (WTP #94s)

●      Click here to see The Law That Never Was, Volume I, pages 161-166

6.64.  Admit that in voting to approve the income tax Amendment the Kansas state Senate violated 
Article 2, Section 128 of the State Constitution, by failing to record the vote on the bill containing the 
proposed 16th (income tax) Amendment to the U.S. Constitution. (WTP #94t)

●      Click here to see The Law That Never Was, Volume I, pages 161-166

6.65.  Admit that in voting to approve the income tax Amendment the Kansas state House of 
Representatives violated Article 2, Section 133 of the State Constitution, by failing to read, section by 
section, the bill containing the proposed 16th (income tax) Amendment to the U.S. Constitution (WTP 
#94u)

●      Click here to see The Law That Never Was, Volume I, pages 161-166

6.66.  Admit that in voting to approve the income tax Amendment the Louisiana state legislature 
violated Articles 224 and 227 of the Louisiana Constitution, which prohibited the Legislature from 
voting to impose a federal income tax on the people of Louisiana.  (WTP #94v)

●      Click here to see The Law That Never Was, Volume I, pages 257-260

6.67.  Admit that in voting to approve the income tax Amendment the Michigan state legislature 
violated Article X, Section 6 of the State Constitution, which prohibited the legislature from voting to 
pass any bill, which imposed a tax on the people of Michigan unless the bill specified the specific 
purpose to which the tax to be imposed under the bill would be applied. (WTP #94w)

●      Click here to see The Law That Never Was, Volume I, pages 179-183

6.68.  Admit that in voting to approve the 16th (income tax) Amendment the Mississippi state House 
of Representatives violated Article IV, Section 59 of the State Constitution, by failing to read, three 
times on three different days, the bill containing the proposed 16th (income tax) Amendment to the U.
S. Constitution.   (WTP #94x)

●      Click here to see The Law That Never Was, Volume I, pages 55-60

6.69.  Admit that in voting to approve the 16th (income tax) Amendment the Mississippi state Senate 
violated Article IV, Section 59 of the State Constitution, by failing to read the bill, in full, immediately 
before the vote on its final passage.  (WTP #94y)

●      Click here to see The Law That Never Was, Volume I, pages 55-60

6.70.  Admit that in voting to approve the income tax Amendment the Missouri state legislature 
violated Article X, Section 1 of the Missouri Constitution, which prohibited the legislature from voting to 
impose a federal income tax on the people of Missouri. (WTP #94z)
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●      Click here to see The Law That Never Was, Volume I, pages 191-194

6.71.  Admit that Missouri state legislature violated Article V, Section 14 of the Missouri Constitution, 
which required the legislature to submit the governor, the bill "approving" the proposed 16th (income 
tax) Amendment  (WTP #94aa)

●      Click here to see The Law That Never Was, Volume I, pages 191-194

6.72.  Admit that in voting to approve the 16th (income tax) Amendment, the Montana state House of 
Representatives violated Article V, Section 22 of the State Constitution by failing to print the bill 
containing the proposed 16th (income tax) Amendment to the U.S. Constitution, prior to the vote on 
its passage.  (WTP #94bb)

●      Click here to see The Law That Never Was, Volume I, pages 125-131

6.73.  Admit that in voting to approve the 16th (income tax) Amendment the presiding officer of the 
Montana state violated Article V, Section 27 of the State Constitution by failing to publicly read, in 
open session, the bill containing the proposed 16th (income tax) Amendment to the U.S Constitution, 
just prior to signing the bill. (WTP #94cc)

●      Click here to see The Law That Never Was, Volume I, pages 125-131

6.74.  Admit that in voting to approve the 16th (income tax) Amendment the New Mexico state 
legislature (both the Senate and the House), violated Article IV, Section 20 of the State Constitution 
requiring enrollment and engrossment, public reading in full, signing by the presiding officers and the 
recording of all those acts in journals.  [See The Law That Never Was, Volume I, pages 279-282]  
(WTP #94dd)

●      Click here to see The Law That Never Was, Volume I, pages 279-282

6.75.  Admit that in voting to approve the 16th (income tax) Amendment the New Mexico state House 
of Representatives violated Article IV, Section 15 of the State Constitution, by failing to read, three 
times on three different days, the bill containing the proposed 16th (income tax) Amendment to the U.
S. Constitution. [See The Law That Never Was, Volume I, pages 279-282]  (WTP #94ee)

●      Click here to see The Law That Never Was, Volume I, pages 279-282

6.76.  Admit that in voting to approve the 16th (income tax) Amendment the North Dakota state 
legislature (both the Senate and the House), violated Article II, Section 64 of the State Constitution, 
which requires re-enactment and publication of amendments. (WTP #94ff)

●      Click here to see The Law That Never Was, Volume I, pages 173-178

6.77.  Admit that in voting to approve the 16th (income tax) Amendment the North Dakota state 
legislature (both the Senate and the House), violated Article II, Section 63 of the State Constitution, 
which required three readings of the bill, at length, on three separate days.  (WTP #94gg)

●      Click here to see The Law That Never Was, Volume I, pages 173-178

6.78.  Admit that in voting to approve the 16th (income tax) Amendment the Texas House of 
Representative violated Article III, Section 37 of the State Constitution by voting on the bill before the 
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bill was reported out of a Committee. (WTP #94hh)

●      Click here to see The Law That Never Was, Volume I, pages 173-178

6.79.  Admit that in voting to approve the income tax Amendment the Texas state legislature violated 
Article III,k Section 48 of the Texas Constitution, which prohibited the legislature from voting to 
impose a federal income tax on the people of Texas.  (WTP #94ii)

●      Click here to see The Law That Never Was, Volume I, pages 89-96

6.80.  Admit that in voting to approve the 16th (income tax) Amendment the presiding officer of the 
Texas Senate violated Article III, Section 38 of the State Constitution by failing to publicly read, in 
open session, the bill containing the proposed 16th (income tax) Amendment to the U.S. Constitution, 
just prior to signing the bill.  (WTP #94jj)

●      Click here to see The Law That Never Was, Volume I, pages 89-96

6.81.  Admit that in voting to approve the 16th (income tax) Amendment the Washington state 
legislature violated Article VII, Section 2 of the State Constitution, which prohibited the legislature 
from imposing a tax upon the people of the state unless the tax was a uniform and equal rate of 
taxation.  (WTP #94kk)

●      Click here to see The Law That Never Was, Volume I, pages 113-118 (pbm)

6.82.  Admit that in voting to approve the 16th (income tax) Amendment the Washington state 
legislature violated Article VII, Section 2 of the State Constitution, which prohibited the legislature 
from imposing a tax upon the people of the state unless the tax was a uniform and equal rate of 
taxation. (WTP #94ll)

●      Click here to see The Law That Never Was, Volume I, pages 113-118

6.83.  Admit that the Washington state legislature violated Article II, Section 12 of the Washington 
Constitution, which required the legislature to submit to the governor, the bill "approving" the 
proposed 16th (income tax) Amendment.   (WTP #94mm)

●      Click here to see The Law That Never Was, Volume I, pages 113-118

6.84.  Admit that in voting to approve the 16th (income tax) Amendment the Wyoming state 
legislature violated Article XV, Section 13 of the State Constitution, which prohibited the legislature 
from voting to pass any bill, which imposed a tax on the people of Wyoming unless the bill specified 
the specific purpose to which the tax to be imposed under the bill would be applied.  (WTP #94nn)

●      Click here to see The Law That Never Was, Volume I, pages 265-271

6.85.  Admit that in voting to approve the 16th (income tax) Amendment the Wyoming state 
legislature violated Article III, Section 20 of the State Constitution, by voting only on the title of the 
bill.  (WTP #94oo)

●      Click here to see The Law That Never Was, Volume I, pages 265-271

6.86. Admit that the "income" tax at subtitle A of the Internal Revenue Code cannot be lawfully and 
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constitutionally collected if the 16th Amendment is not a valid amendment to the Constitution of the 
United States. [See Parker v. C.I.R., 724 F.2d 469 (5th Cir. 1984)]  (WTP #95)

●      Click here to see Parker v. C.I.R., 724 F.2d 469 (5th Cir. 1984)

6.87. Admit that the income taxes imposed by Subtitle A are not apportioned, so if the 16th 
Amendment was not ratified, the taxes imposed by Subtitle A are not constitutional under Pollock v. 
Farmers Loan & Trust, 158 U.S. 601 (1895).  (WTP #96)

●      Click here to see Pollock v. Farmers Loan & Trust, 158 U.S. 601 (1895)

6.88. Admit that in 1913, Congress passed the following income tax act:  (WTP #97)

"A. Subdivision 1. That there shall be levied, assessed, collected and paid annually 
upon the entire net income arising or accruing from all sources in the preceding 
calendar year to every citizen of the United States, whether residing at home or 
abroad, and to every person residing in the United States, though not a citizen thereof, 
a tax of 1 per centum . . . and a like tax shall be assessed, levied, collected, and paid 
annually upon the entire net income from all property owned and of every business, 
trade, or profession carried on in the United States by persons residing elsewhere."

●      Click here to see 38 Stat. 166 (Oct 3, 1913)

6.89. Admit that Mr. Brushaber challenged this income tax as being unconstitutional. [See Brushaber 
v. Union Pacific R.R. Co., 240 U.S. 1 (1915).]  (WTP #98)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)

6.90. Admit that in the Brushaber decision, the United States Supreme Court held that the tax on 
income was an excise tax. (WTP #99)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)
●     Click here to see Stanton v. Baltic Mining Co., 240 U.S. 103, 112 (1916)

6.91. Admit that in the Brushaber decision, the United States Supreme Court held that the purpose of 
the 16th Amendment was to prevent the income tax from being taken out of the class of excise taxes 
where it rightly belonged. (WTP #100)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)

6.92. Admit that in the Brushaber decision, the United States Supreme Court discarded the notion that 
a direct tax could be relieved from apportionment, because to so hold would destroy the two great 
classifications of taxes. [See Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, 18-19 (1916)]  (WTP 
#101)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)

6.93. Admit that the Union Pacific Railroad was a United States (federal) Corporation located in the 
Utah Territory. [See Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, 18-19 (1915)]  (WTP #102)

●     Click here to see Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1915)
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6.94. Admit that the privilege of operating as a corporation can be taxed as an excise. [See Flint v. 
Stone Tracy, 220 U.S. 107 (1911)]  (WTP #103)

●     Click here to see Flint v. Stone Tracy, 220 U.S. 107 (1911)

6.95. Admit that in Eisner v. Macomber, 252 U.S. 189, 205-206 (1920), the United States Supreme 
Court held a tax on income was a direct tax, but could be imposed without apportionment because the 
16th Amendment gave Congress the power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several States, and without regard to any census or 
enumeration. [See Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)]  (WTP #104)

●     Click here to see Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)

6.96. Admit that the United States Supreme Court stated in Eisner:  (WTP #105)

a. The Sixteenth Amendment must be construed in connection with the taxing clauses 
of the original Constitution and the effect attributed to them before the Amendment 
was adopted. In Pollock v. Farmers' Loan and Trust Co., 158 U.S. 601, under the Act of 
August 27, 1894, c. 349, section 27, 28 Stat. 509, 553, it was held that taxes upon 
rents and profits of real property were in effect direct taxes upon the property from 
which such income arose, imposed by reason of ownership; and that Congress could 
not impose such taxes without apportioning them among the States according to 
population, as required by Art. 1, section 2, c1.3, and section 9, cl.4, of the original 
Constitution.

b. Afterwards, and evidently in recognition of the limitation upon the taxing power of 
Congress thus determined, the Sixteenth Amendment was adopted, in words lucidly 
expressing the object to be accomplished: "The Congress shall have power to lay and 
collect taxes on incomes, from whatever source derived, without apportionment among 
the several States, and without regard to any census or enumeration." As repeatedly 
held, this did not extend the taxing power to new subjects, but merely removed the 
necessity which otherwise might exist for an apportionment among the States of taxes 
laid on income.

c. A proper regard for its genesis, as well as its very clear language, requires also that 
this Amendment shall not be extended by loose construction, so as to repeal or modify, 
except as applied to income, those provisions of the Constitution that require an 
apportionment according to population for direct taxes upon property, real and 
personal. This limitation still has an appropriate and important function, and is not to 
be over ridden by Congress or disregarded by the courts.

d. In order, therefore, that the clauses cited from Article I of the Constitution may have 
proper force and effect, save only as modified by the Amendment, and that the latter 
also may have proper effect, it becomes essential to distinguish between what is and 
what is not "income" as the term is there used; and to apply the distinction, as cases 
arise, according to truth and substance, without regard to form. Congress cannot by 
any definition it may adopt conclude the matter, since it cannot by legislation alter the 
Constitution, from which alone it derives its power to legislate, and within whose 
limitations alone that power can be lawfully exercised.

[See Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)]

●     Click here to see Eisner v. Macomber, 252 U.S. 189, 205-206 (1920)
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6.97. Admit that Judges in the Courts of Appeal for the Second Circuit take the position that the 
income tax is an indirect tax. (WTP #106)

●     Click here to see Ficalora v. C.I.R., 751 F.2d 85 (2nd Cir. 1984)

6.98. Admit that Judges in the Courts of Appeal for the Fifth Circuit take the position that the income 
tax in a direct tax. (WTP #107)

●     Click here to see See Lonsdale v. C.I.R., 661 F.2d 71 (5th Cir. 1984)

6.99. Admit that in 1894, the United States Constitution recognized two classes of taxes, direct taxes 
and indirect taxes. (See Pollock v. Farmer's Load & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)]  (WTP #111)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.100. Admit that in 1894, the United States Constitution, at Art. 1, Sec. 2, Clause 3 and Art. 1, Sec. 
9, Clause 4, required apportionment of all direct taxes. [See Pollock v. Farmers' Loan & Trust Co., 157 
U.S. 429, aff. reh. 158 U.S. 601 (1895)]  (WTP #112)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.101. Admit that in 1894, the United States Constitution, at Art. 1, Sec. 8, Clause 1, required all 
indirect taxes to be uniform. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.
S. 601 (1895)]   (WTP #113)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.102. Admit that in 1894, no one doubted that an excise tax was an indirect tax as opposed to a 
direct tax. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)]  
(WTP #114)

●     Click here for Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)

6.103. Admit that in 1894 Congress passed the following income tax act:  (WTP #115)

Sec. 27. That from and after the first day of January, eighteen hundred and ninety-five, 
and until the first day of January, nineteen hundred, there shall be assessed, levied, 
collected, and paid annually upon the gains, profits, and income received in the 
preceding calendar year by every citizen of the United States, whether residing at home 
or abroad, and every person residing therein, whether said gains, profits, or income be 
derived from any kind of property rents, interest, dividends, or salaries, or from any 
profession, trade, employment, or vocation carried on in the United States or 
elsewhere, or from any other source whatever, a tax of two per centum on the amount 
so derived over and above four thousand dollars, and a like tax shall be levied, 
collected, and paid annually upon the gains, profits, and income from all property 
owned and of every business, trade, or profession carried on in the United States. And 
the tax herein provided for shall be assessed, by the Commissioner of Internal Revenue 
and collected, and paid upon the gains, profits and income for the year ending the 
thirty-first day of December next preceding the time for levying, collecting, and paying 
said Tax.

●     Click here to see 28 Stat. 509, c 349, Section 27, p. 553 (August 27, 1894)
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6.104. Admit that Mr. Pollock, a citizen of the State of Massachusetts, challenged the 1894 income tax 
on the grounds that the tax imposed was a direct tax that was not apportioned. [See Pollock v. 
Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)]  (WTP #116)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)

6.105. Admit that the majority of the justices of the United States Supreme Court found that the 1894 
tax at Sec. 27 was a direct tax. [See Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 
U.S. 601 (1895)]  (WTP #117)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)

6.106. Admit that the minority of the justices of the United States Supreme Court in the Pollock case 
believed the 1984 tax at Sec. 27 was an indirect tax. [See Pollock v. Farmers' Loan & Trust Co., 157 U.
S. 429, aff. reh. 158 U.S. 601 (1895)]  (WTP #118)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)

6.107. Admit that the United States Supreme Court held the 1894 income tax was unconstitutional as 
being in violation of the apportionment requirements for direct taxes. [See Pollock v. Farmers' Loan & 
Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 (1895)]  (WTP #119) 

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)

●     Click here to see Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, aff. reh. 158 U.S. 601 
(1895)

6.108. Admit that in 1909, President Taft called a special session of Congress for the purpose of 
amending the apportionment requirement of income taxes. (WTP #120)

●     Click here to see Taft Speech, 1909

6.109. Admit that during the congressional debate on the income tax amendment, it was stated that 
the income tax would not touch one hair of a working man's head.  (WTP #121) 

●     Click here to see Congressional Record excerpts
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Section 6-Sixteenth Amendment Summary

SECTION 6-SIXTEENTH AMENDMENT SUMMARY

The IRS and the government in general, state loudly and publicly that it is the 16th Amendment that gives it 
the legal authority for the income tax. 

During the mid-1980’s, two researchers, Red Beckman and Bill Benson, assembled irrefutable research 
consisting of thousands of pages of certified, notarized documents from the 48 states (at the time of the 
Amendment) that clearly prove the amendment was fraudulently ratified.

Although legal scholars concede that there were various punctuation and spelling errors, (and these alone 
require the voiding of an amendment vote) there has been little said publicly about the gross violations of law 
that occurred prior to the "official ratification" of the 16rh Amendment.

These serious violations include lack of proper notification and certification of the amendment votes by the 
states and significant violations of many states’ constitutions which legally void many states’ amendment 
votes.  In fact, if the states that voted for or had their votes improperly recorded were voided under the law, 
the 16th Amendment would have failed miserably.

The rules and processes for amending the Constitution are strict and formal.  Indeed, they must be to insure 
that the most important form of legislation our elected leaders undertake – amending our Constitution -- is 
carried out properly and lawfully.  

Incredibly, although the courts rule everyday on the constitutionality of Congressional legislation and acts of 
the Executive branch, the courts have ruled this particular issue a “political” question for the Congress, and 
have refused to directly rule on the issue of ratification fraud.  They even go as far as to penalize citizens 
who dare raise this “frivolous” issue in criminal or civil defense proceedings. 

We leave it to the American People to judge just how frivolous this matter is.

The current situation leaves the People with a Congress that refuses to address this issue, an Executive 
branch that will not hear debate on this issue, and the Courts, which refuse, to adjudicate the matter.  Is our 
Government telling us that because the courts might “offend” another branch of government, the People 
must forever live under unlawful legislation?

If the evidence presented is accurate, we have an Amendment to our Constitution which has not been 
properly ratified.  By definition, these violations of Article 5 of the Constitution make this Amendment void and 
it may be may be ignored by the People.          

This section of questions also delves into several constitutionally related issues such as, even if it were valid 
– does the 16th Amendment even apply to income taxes for the average citizen?

Please note the testimonial discussion describing the historical context of the Amendment process.  It is very 
clear that the Secretary of State in 1913 Philanderer Knox was a very powerful man of many financial and 
political connections. Few dared cross him. 

As you consider the nature of this evidence, please consider the theory that many states may have 
deliberately induced procedural flaws and other defects into their ratification documents as a way to 
effectively “scuttle” their “yes” votes so they could not be legally counted in the affirmative by Knox.  
Unfortunately, as the ratification approval “window” began to close in 1913, Knox knew he would soon leave 
office, and he simply ignored these obvious and critical legal defects and proceeded to certify the 
amendment as “ratified” in violation of the law, his oath of office and the Constitution.  At this point, the states 
could not very well claim to disown their votes. 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Section%2006-Summary.htm (1 of 2) [1/9/2007 5:11:58 AM]



Section 6-Sixteenth Amendment Summary

The Government may never take power from the People unlawfully, no matter how long the People may take 
to challenge it.   Fraud in the passage of a Constitutional amendment can never be ignored by simply stating 
that it has become the “custom” of the People to pay an income tax.  

Knox may have bet the People would never research or be able to assemble all the detailed certified 
documentation he had under his control and responsibility to review as Secretary of the United States in 
1913 required to reveal this fraud.   History will show Knox bet wrong. 
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Sixteenth Amendment 1 


 MR. SCHULZ: The next line of inquiry are questions which we intend to prove that the 2 


IRS, the Courts and even the New York Times cite the Sixteenth Amendment as government's 3 


authority to oppose a tax directly on the People's labor, but that the Sixteenth Amendment did not 4 


come close to being ratified and was fraudulently declared to have been ratified by Philander Knox. 5 


Let's first familiarize ourselves with the federal taxing power in the Constitution as expressed in the 6 


Constitution before 1791; before any of the amendments were added to the Constitution. 7 


Remember, the people at that time had just come off in 1787 -- still fresh in their minds had just 8 


come off a major war with the strongest power on the earth. England. And, fundamentally, over the 9 


issue of taxation. They knew the power to tax was the power to destroy. They knew the power to 10 


tax was the power to erode and seize liberty, prevent liberty from the people. So they were very -- 11 


obviously very careful in what they gave a lot of thought to, what it was they felt the new federal 12 


government -- what power they should have. So let's visit the language, as it hasn't changed. It was 13 


put in the Constitution originally; it's still there. And let's visit what the original Constitution, the 14 


founding fathers had to say about federal taxing power. MR. Becraft, is it true that pursuant to the 15 


Constitution of the United States of America Congress is authorized to impose two different types 16 


of taxes, direct taxes and indirect taxes?  17 


 MR. BECRAFT: That is true.  18 


 MR. SCHULZ: And the basis of your answer?  19 


 MR. BECRAFT: United States Constitution.  20 


 MR. SCHULZ: Article and section?  21 


 MR. BECRAFT: You have the Constitution.  22 
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 MR. SCHULZ: Is the basis of your answer Article 1, Section 2, Clause 3?  1 


 MR. BECRAFT: Correct.  2 


 MR. SCHULZ: Article 1, Section 8, Clause 1?  3 


 MR. BECRAFT: Yes.    4 


 MR. SCHULZ: And Article 1, Section 9, Clause 4?  5 


 MR. BECRAFT: So true.  6 


 MR. SCHULZ: Are indirect taxes defined in the Constitution? Are they named?  7 


 MR. BECRAFT: No. Oh, the class -- the Constitution talks about taxes, excises, duties and 8 


imposts.  9 


 MR. SCHULZ: Let's read -- could we have Exhibit 29. Article 1, Section 2, Clause 3. 10 


Could we read that. Would you read that, Mr. Becraft.  11 


 MR. BECRAFT: Article 1, Section 2, Clause 3, "Apportionment of Representatives and 12 


Taxes. Representatives and direct taxes shall be apportioned among the several states which may 13 


included within this Union according to the respective numbers --" you want the whole --  14 


 MR. SCHULZ: Yes.  15 


 MR. BECRAFT: Okay. "Which shall be determined by adding the whole number of free 16 


persons, including those bound to service for a term of years and excluding Indians not taxed, three 17 


fifths of all other persons. The actual enumeration shall be made within three years after the first 18 


meeting of Congress in the United States and within every subsequent term of 10 years in such 19 


manner as the law shall direct. The number of representatives --"  20 


 MR. SCHULZ: Could we interrupt. Are we talking there about the census?  21 


 MR. BECRAFT: Yes.  22 


 MR. SCHULZ: So this is where you find -- is it true this is where you find the 23 
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constitutional requirement that heads be counted every 10 years?  1 


 MR. BECRAFT: Yes. The counting of heads, the number of people in this country, is real 2 


important for determining the proportion any one given state will have of the representatives in 3 


Congress.  4 


 MR. SCHULZ: Yes. Continue, please.  5 


 MR. BECRAFT: And, likewise, that same rule is directly connected to the imposition of 6 


direct taxes. This gets back into the debate during the Constitutional Convention of 1787 about how 7 


they determined these constitutional powers of taxation for the federal government. Is that what 8 


you wanted explained?  9 


 MR. SCHULZ: Please continue reading to the end of Clause 3.  10 


 MR. BECRAFT: "The number of representatives shall not exceed one for every 30,000, 11 


but each state shall have at least one representative. And until such enumeration shall be made the 12 


State of New Hampshire shall be entitled to choose three; Massachusetts, eight; Rhode Island and 13 


Providence Plantations, one; Connecticut, five; New York, six; New Jersey, four; Pennsylvania, 14 


eight; Delaware, one; Maryland, six; Virginia, ten; North Carolina, five; South Carolina, five and 15 


Georgia, three.  16 


 MR. SCHULZ: So the issue of taxation and representation we find in the same section of 17 


the Constitution? The same provision in the Constitution?  18 


 MR. BECRAFT: The same provision in reference to direct taxes, that's correct.  19 


 MR. SCHULZ: Was that by accident?  20 


 MR. BECRAFT: It was a very careful plan. There was a lot of debate during the 21 


Constitutional Convention of 1787 regarding -- you know, if you're going to create a federal 22 


government, another government that's going to be above or acting on behalf of the states, it needed 23 
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a power taxation. However, the states were very jealous of the power taxation that they each had. 1 


But they also realized they've got to surrender some power of taxation to the government that they 2 


were creating. And the debate during the course of the convention encompassed that. What do the 3 


states want to protect; what do they want to keep; what are they going to surrender to the federal 4 


government. And it was generally decided, after the creation of the federal government upon each 5 


of the Constitution that the states would retain the power of direct taxation and they were going to 6 


surrender an excise tax power to the United States, and that excise or indirect power of taxation 7 


would be the primary method for the raising of the revenue for the federal government.  8 


 MR. SCHULZ: Would you read, please, Article 1, Section 9, Clause 4. That's Exhibit 31, 9 


MR. Bodine.  10 


 MR. BECRAFT: Article 1, Section 9, Clause 4, "No capitation or other direct tax shall be 11 


laid unless in proportion to the census or enumeration herein directed to be taken."  12 


 MR. SCHULZ: So is it true, taking these two clauses together, each of which talks about 13 


direct taxes, the intent -- the plain language of the Constitution and the intent of Congress was that 14 


the direct taxes, such as the income tax, property tax and income tax, that it be in proportion to the 15 


number -- to the states and be tied to the last census?  16 


 MR. BECRAFT: That's correct. That's called -- in reference to direct taxes what the court 17 


and the people talk about in this particular issue, they call this apportionment requirement a rule or 18 


a regulation. We have a power of direct taxation but it's subject to and must comply with the rule of 19 


apportionment. And the rule of apportionment is how we pick our representatives in Congress.  20 


 MR. HANSEN: Does that mean that we can tax states but not individuals? The federal 21 


government can tax states but not individuals?  22 


 MR. BECRAFT: That's one method of direct taxation, yes.  23 
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 MR. HANSEN: And the only methods supported by the Constitution for direct taxation -- 1 


or raising of revenues through direct taxation of federal government?  2 


 MR. BECRAFT: Relying historically on what we have done in the past, there have been 3 


four direct taxes that have been imposed in the 19th century. Where are you headed with the 4 


question?  5 


 MR. HANSEN: I just wanted to establish whether or not -- by what mechanism the federal 6 


government can assess direct taxes and who is the object of the tax. In this case I'm asserting that -- 7 


and correct me if I'm wrong -- that the federal government can only assert direct taxes against states 8 


as sovereigns rather than individuals by apportionment?  9 


 MR. BECRAFT: The power of direct taxation is not limited -- at least by experience -- to 10 


impositions or taxes imposed upon states. We did that during the Civil War and certain direct taxes 11 


were imposed. That's one way the direct tax can be imposed, by means of imposing a tax straight 12 


on a state. The state will collect in whatever fashion it can but it will make the payment straight to 13 


the federal government.  14 


 MR. HANSEN: And the amount of the assessment, per se, is determined by the number of 15 


people in the state?  16 


 MR. BECRAFT: Correct.  17 


 MR. SCHULZ: Is it fair to say that the -- is it a fact that the will of the people as expressed 18 


in the Constitution in 1787 with respect to direct taxation, is that it be in proportion to the states and 19 


tied to the last census and that, therefore, it be uniform?  20 


 MR. BECRAFT: I find uniformity and apportionment to be almost mutually exclusive 21 


facets.  22 


 MR. SCHULZ: I understand that this is a new concept. But if the intent is to make -- is to 23 
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limit -- is to have all direct taxes -- federal direct taxes apportioned among the states and its tied to 1 


the census, it's tied to enumerations, it's tied to the last head count --  2 


 MR. BECRAFT: And the number of representatives in Congress, same thing.  3 


 MR. SCHULZ: Which is tied to the number of people, each one representing --  4 


 MR. BECRAFT: Right.  5 


 MR. SCHULZ: -- the same number of inhabitants. Each representative was to represent the 6 


same number of inhabitants. They still do. So it follows, does it not, that the intent with respect to 7 


direct taxes, taxes that you and I cannot avoid paying, they're not indirect taxes, they are direct 8 


taxes. That the intent -- that this was the founders' attempt at uniformity, to make sure that even 9 


direct taxes be uniform?  10 


 MR. BECRAFT: Yes. Uniformity in the sense that they have to be apportioned, yes. Let 11 


me explain apportionment, if I can, for the benefit of the audience. Let's say the Congress -- I'm just 12 


going to use -- I'm not going to be using exact facts here, this is just an illustration. Let's say the 13 


government wanted to raise $100 billion and let's presume, for purposes of argument, that 10 14 


percent of the population exists in California. Well, if California has 10 percent of the population it 15 


will consequently have 10 percent of the representatives in Congress. Therefore, when Congress 16 


wants to impose a direct tax of $100 billion, California -- there will be 10 billion raised from 17 


California. That's what apportionment is.  18 


 MR. SCHULZ: Would you read --MR. Bodine, could we have Exhibit 30. And,  MR. 19 


Becraft, would you read Constitution Article 1, Section A, Clause 1.  20 


 MR. BECRAFT: "The Congress shall have power to lay collect taxes, duties, imposts and 21 


excises to pay the debts and provide for the common defense and general welfare of the United 22 


States, but all duties, imposts and excises shall be uniform throughout the United States."  23 
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 MR. SCHULZ: Are these not the indirect taxes?  1 


 MR. BECRAFT: Yes.  2 


 MR. SCHULZ: Taxes, duties, imposts, excises. These are taxes you and I could avoid if 3 


we wanted to?  4 


 MR. BECRAFT: Correct.  5 


 MR. SCHULZ: Is a tax -- is the federal tax on gasoline an example of a federal excise tax?  6 


 MR. BECRAFT: Correct.  7 


 MR. SCHULZ: A federal tax on liquor and cigarettes, are those examples of federal excise 8 


taxes?  9 


 MR. BECRAFT: Correct.  10 


 MR. SCHULZ: Are tariffs on products -- tomatoes coming in from Mexico, are those an 11 


example of -- other example of indirect taxes, tariffs?  12 


 MR. BECRAFT: Correct.  13 


 MR. SCHULZ: And we could avoid those taxes by not buying those tomatoes?  14 


 MR. BECRAFT: That's correct.  15 


 MR. SCHULZ: So we've seen with these three clauses that there's these two classes of 16 


taxes: Indirect, which are named, identified examples which are given in the Constitution; and 17 


indirect, which are also identified to the extent that they call them capitation or direct taxes?  18 


 MR. BECRAFT: Correct.  19 


 MR. SCHULZ: One, the indirect or taxes that we could avoid if we wanted to, the other 20 


are examples of taxes we could not avoid. They're to be imposed on us directly and we could not 21 


avoid them?  22 


 MR. BECRAFT: That's a very common way of describing them.  23 
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 MR. SCHULZ: If today there were no income tax, no Sixteenth Amendment, and 1 


everything else being equal, there was no national sales tax, no consumption tax, no George land 2 


tax, everything else being equal, and Congress was now, as we sit, beginning to work on next year's 3 


budget and they said we need $2 trillion to run the government next year, which is about what they 4 


spent. And if about a trillion of that they were going to receive as revenues from the imposition of 5 


indirect taxes like the taxes on gasoline and liquor and cigarettes and tariffs and so forth, and if that 6 


was a trillion dollars they were planning on receiving next year from the indirect taxes and they 7 


wanted to spend $2 trillion and there was no Sixteenth Amendment, would they not -- under this 8 


constitution, under Article 1, would they not have to pass a statute, a law, which might go 9 


something like this: We need $2 trillion, we're only getting a trillion from the Article 1, Section 8 10 


taxes, the indirect taxes, we don't want to raise those taxes any more, any higher. We need a 11 


trillion. We're going to -- we're imposing a direct tax. And based on the last census California had 12 


12 percent of the people so California you'll have to come up with this amount, which is 12 percent 13 


of the trillion, and all the way down to Rhode Island, they would have to identify the amount due 14 


from each state. Is that about what they would have -- is that a fair scenario of what might have to 15 


go on this year if there were no income tax and everything was equal?  16 


 MR. BECRAFT: Yes. That's one way of doing it.  17 


 MR. SCHULZ: Is it fair to say that if Congress this year were on its way to passing such a 18 


statute, that it would be -- that the representatives in the House and the senators, that there would be 19 


lots of citizens knocking on their doors to say to them wait, don't impose -- don't pass that statute 20 


because 200 billion of that is to be used by you, the federal government, to support this huge 21 


community development bureaucracy that you have and you're only going to trickle a little bit of 22 


that 200 billion back to the states. Don't do that because if we want to develop our communities, 23 
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and we do, we'll tax ourselves and develop our communities, we don't need you as a middle-man. 1 


So please strike the 200 billion and let's get it down to 800 billion. Is that a possibility? I mean is 2 


that a scenario that we could easily envision?  3 


 MR. BECRAFT: Yes, that would happen. And I think the reaction of the government 4 


would be let's monetize the debt. Let's borrow some money from the feds; therefore, keeping the 5 


power.  6 


 MR. BENSON: The first thing they would have to do, MR. Schulz, is to downplay 7 


government. The government would have to become much smaller than it is today.    8 


 MR. SCHULZ: Yes, but let me get through a couple more of these questions.  9 


 MR. BENSON: Go ahead.  10 


 MR. SCHULZ: Is it also not true that if Congress was bound by the Constitution prior to 11 


the Sixteenth Amendment, prior to the income tax and everything else was equal, no sales tax, 12 


which I personally believe it's going to run into a lot of the same kind of constitutional problems 13 


that the income tax has. But there might be also many people knocking on the doors of their 14 


representatives saying wait, don't pass that statute because a couple hundred billion of that is used 15 


to support this huge education bureaucracy and if we want to educate the children of our state, 16 


which we do, we'll tax ourselves and educate our children. We don't need you, the middle-man, to 17 


take all that money and fund this federal bureaucracy only to trickle a little bit of that 200 billion 18 


back to the states. No, thank you, we don't need the middle- man. Is that not also a likely scenario?  19 


 MR. BECRAFT: Yes, it proposes the two senators from your state, Chuck Schumer and 20 


Hillary, would oppose you.  21 


 MR. SCHULZ: I understand.  22 


 MR. HANSEN: Would that situation not be a natural check and balance between the power 23 
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of the states and the federal government?  1 


 MR. BECRAFT: That's true.  2 


 MR. SCHULZ: Well, I'm getting to that. And it's easy to imagine that -- first, let me -- 3 


MR. Becraft, under Article 1 of the U.S. Constitution, which deals with the Congress, and it 4 


enumerates their powers, do we find a specific reference to community development and 5 


education? Is that an enumerated power? Are those enumerated powers?  6 


 MR. BECRAFT: Absolutely not.  7 


 MR. SCHULZ: And is it also likely that lots of other citizens would be lobbying under that 8 


scenario? Lots of other citizens would be lobbying their congressman, people would be taking a 9 


harder look at these enumerated powers, people would be taking a harder look at federal waste and 10 


so forth just to minimize the amount of taxes that the federal government would be asking the 11 


states to impose on the people of those states?  12 


 MR. BECRAFT: I think that's a natural, logical thing that the American people would be 13 


doing.  14 


 MR. SCHULZ: Does it also not follow that if that were the scenario, that there would be 15 


an enormous shift of power from the -- well, let me just come back to that. When the dust settled 16 


and all this lobbying by the citizens and others in the states were to end, we might find that the 17 


federal government only needed 43 billion instead of a trillion and that the legislators, the 18 


representatives might in the end -- might. Some chance. That they might in the end decide that we 19 


don't have -- after listening to all these people lobbying them, that we really don't need a trillion. In 20 


fact, we don't need any of that. We'll just live with the excise taxes, tariffs, duties and imposts. It's a 21 


likely scenario, is it not? I mean it might happen that the trillion might shrink substantially? 22 


Significantly?  23 
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 MR. BECRAFT: I think everyone can envision that in their mind. With that type of 1 


taxation we would have a smaller government.  2 


 MR. SCHULZ: Yes. But if that were to happen, is it not true that the amount of power -- 3 


there would be an enormous shift of power from the national government back to the states; to the 4 


states and to the people, is that not true?  5 


 MR. BECRAFT: True. And the traffic congestion in the D.C. area would go down and we 6 


might have two-way streets.  7 


 MR. HANSEN: And we could afford more conferences like this.  8 


 MR. SCHULZ: And is that not what the founding fathers and the people of the day had in 9 


mind when they adopted the Constitution and set up the system of government; that the power 10 


would rest with the states and the people?  11 


 MR. BECRAFT: Correct.  12 


 MR. BENSON: Let me add one thing quickly, MR. Schulz. The scenario that you just laid 13 


out, the power would then shift to the state government, no question. But the corruption then would 14 


be in state government not here in Washington D.C. I know, I work there.  15 


 MR. SCHULZ: But at least it's closer to us to have an opportunity to do something about 16 


it.  17 


 MR. BENSON: It would be far worse, I guarantee you. Why do you think they're trying to 18 


hang onto the power they have here; they know the corruption that's going on in the states right 19 


now.  20 


 MR. SCHULZ: Well, I think we get the government that we -- in that regard we get the 21 


government that we deserve. For one, I'm more comfortable with government -- and the founding 22 


fathers believe this -- government closer to the people is a better government. It's easier to watch 23 
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and monitor state and local government. It's easier to monitor and it's easier to confront 1 


governmental wrongdoing. I'm not saying that -- most people do prefer the calm seas of despotism 2 


rather than the boisterous sea of liberty, that's true. There's always a wave crashing in the 3 


boisterous sea of liberty, that's true. But I'm in my 22nd year of closely evaluating governmental 4 


behavior in the state of New York and comparing that behavior with the state constitution and then 5 


confronting governmental wrongdoing wherever I found it. It's not easy, but it's a whole lot easier -6 


- and I don't have to travel as far for one thing. But it's a whole lot easier to do something about that 7 


corruption and that -- those examples of governmental wrongdoing than it is to do something about 8 


the wrongdoing that goes on down here.  9 


 MR. BENSON: You're correct. And it's easier for the State of Illinois because they fired 10 


me for uncovering corruption. And the corruption still goes on and on and on. It doesn't stop, Bob. 11 


Where the money is at, that's where the corruption is at. And that's what we have to stop. You have 12 


to downplay both federal and state government. They don't need the amount of money that they 13 


have, these senators and congressmen of both houses of state and federal government, the 14 


enormous salaries that they draw.  15 


 MR. SCHULZ: Yes, but would you agree, MR. Benson, that citizen vigilance is the price 16 


of freedom?  17 


 MR. BENSON: I guess I would, yes. That's correct.    18 


 MR. SCHULZ: And would you not agree that under the circumstances and the facts we 19 


find that people find themselves in today, that citizen vigilance needs to be institutionalized -- and I 20 


don't mean locked up somewhere. I mean citizen vigilance has to become something that the people 21 


do -- it has to be a common occurrence. It has to be something that they do frequently in their lives 22 
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like something else they do routinely in their lives like going to church or something like that. Is 1 


that not -- I don't mean to put words in your mouth, but --   2 


MR. BENSON: I wouldn't let you.  3 


 MR. SCHULZ: Is that not the answer to this dilemma; citizen vigilance institutionalized? 4 


The people themselves deciding to be better informed about their rights as guaranteed and better 5 


informed about what is going on in government and better informed about how to confront 6 


governmental wrongdoing so that when someone like yourself does stand up to governmental 7 


wrongdoing the government knows that there's a whole Army that -- you know, that people 8 


throughout Illinois are watching. Isn't it true that government behaves -- especially the judiciary -- 9 


behaves one way if they think nobody is watching and they behave another way if what they're 10 


doing is in the searing white-hot light of public scrutiny?  11 


 MR. BENSON:  MR. Schulz, I don't want to become argumentative, nor will I, but there's 12 


something I learned this morning earlier, a couple of hours ago, that every IRS agent is listening to 13 


everything we're saying today. Everything. I heard you mention the fact -- and I'm glad that they 14 


are, believe me. And I heard you make -- and they've heard this already too so it's a matter of 15 


record. That you had some 2000 people that subscribed to the program that's going to go on PCs. 16 


They have, how many, Joe, 125,000 people that work for the IRS? They're all listening. I want 17 


them to look at this book. I want them to take a good strong look at "The Law That Never Was" 18 


that they haven't been able to beat for 18 years.  19 


 MR. HANSEN: Along the line of state and federal equilibrium, is it true that a necessary 20 


prerequisite for the payment of state income taxes is the payment of federal income taxes in most 21 


states?  22 


 MR. BECRAFT: I'm well aware of -- there's a lot of states, I don't know the number, but 23 
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they are directly connected to the federal income tax and that presents problems as well.  1 


 MR. HANSEN: All right. So, if there's a direct connection and if we can eliminate the 2 


federal income tax, then naturally would it be safe to conclude then that naturally state income tax 3 


revenues would considerably drop as well and, therefore, both sides of the tyranny equation would 4 


go away?  5 


 MR. BENSON: Let's hope. The thing that we're fighting in this country today is corruption 6 


at the highest level of federal government and state government. That's the thing that we're really 7 


fighting.  8 


 MR. SCHULZ: Well, now that we've discussed the way the system was designed to work, 9 


let's now begin to address ourselves the way the system is working and how we found ourselves in 10 


this position. Is it true that the IRS says it is the Sixteenth Amendment that gives it the authority to 11 


oppose the income tax directly on the working people of America?  12 


 MR. BENSON: There is no ifs, ands, buts or questions about it. Federal judges have said in 13 


court orders that it is the Sixteenth Amendment to the United States Constitution that gives me the 14 


power to put you in prison and that's where you're going.  15 


 MR. SCHULZ:  MR. Bodine, can you call up Exhibit 26(a)? Exhibit 26(a) is an IRS 16 


publication number 1918 dated July '96 catalogue number 22524-B. And it says, quote, "The 17 


Sixteenth Amendment to the Constitution states that citizens are required to file tax returns and pay 18 


taxes."  19 


 MR. BECRAFT: How erroneous.  20 


 MR. SCHULZ: Would you agree, Panel --MR. Becraft in particular, that the federal courts 21 


have said that the Sixteenth Amendment is the government's authority to impose the income tax 22 


directly on the working people of America?  23 
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 MR. HANSEN: Question 62(b).    1 


 MR. SCHULZ: 62(c).  2 


 MR. BECRAFT: The courts did in fact say that. I would like -- something you mentioned 3 


a minute ago, from whatever you were reading from, that government publication saying the 4 


Sixteenth Amendment says you have to file a tax return. That's wrong. The government is wrong in 5 


that statement.  6 


 MR. SCHULZ: But the fact remains the IRS does say it is the Sixteenth Amendment that 7 


gives it the authority to impose the income tax.  8 


 MR. BENSON: It is the only issue. The only issue. There is no other.  9 


 MR. SCHULZ: Yes, I understand that.  10 


 MR. BENSON: It isn't the Fifth Amendment. It isn't any other issue, it is the only issue. 11 


The Sixteenth Amendment is a controlling factor of your paying federal taxes to the federal 12 


government. Here's a court case: "The income tax laws of the United States of America are 13 


constitutional, having been validly enacted under authority of the Sixteenth Amendment to the 14 


United States Constitution." The statute, which MR. Pederson is charged with violating, 26 U.S.C. 15 


7203, is one such statute which makes it a misdemeanor offense to willfully fail to file an income 16 


tax return. It is unconstitutionally vague. And then they go on about another case. Two or three 17 


other cases.  18 


 MR. SCHULZ:  MR. Bodine, can you call up exhibit 26(d)? MR. BODINE: No.  19 


 MR. BANISTER: Bob, question 62(a) for the Sixteenth Amendment statement, is that one 20 


of the ones I submitted that came from the Criminal Investigation Division press kit? Because that 21 


language is exactly the same.  22 


 MR. SCHULZ: Is that document -- does it have a document number on it?  23 
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 MR. BANISTER: I don't think -- let me check. I'm almost certain this is the one I 1 


submitted to you months ago.  2 


 MR. SCHULZ: And we looked into it and it is the IRS publication number 1918 dated July 3 


'96.  4 


 MR. BANISTER: This is one of the things I encountered during my investigation. The 5 


Criminal Investigation Division, as with any other division of the IRS, has a press kit so that they 6 


have something to hand out to the press and it can be further disseminated to the public. And this 7 


statement is right out of their press kit under the fraud program. And as Bob said earlier, it says, 8 


quote, "The Sixteenth Amendment to the Constitution states that citizens are required to file tax 9 


returns and pay taxes," unquote. I mean, it's a boldface lie. And it's right in the CID press kit. And 10 


these are the kind of things that I encountered when the IRS had told me -- and I can quote from 11 


their publication, "Why Do I Have To Pay Taxes." This is when they described people like Bill 12 


Benson. Quote, "They build their complicated arguments that the income tax system is illegal by 13 


stringing together unrelated ideas plucked from widely conflicting court rulings, dictionary 14 


definitions, government regulations and other sources," end unquote.  15 


 MR. BENSON: I would like to comment after that. This is a document from the state of 16 


Kentucky, it is a beautiful document, I love this document, and I ask everybody that I speak to that 17 


are going to be judges -- there were nine senators that voted for the amendment in the State of 18 


Kentucky. On February the 8th of 1910 on page 487 of the "Senate Journal" nine voted for, 22 19 


voted against. I ask every one that's listening, like the IRS, when in your wildest dreams or 20 


comprehension is nine ever going to become greater than 22? Take me to court again. Let's fight it 21 


out.  22 


 MR. SCHULZ:  MR. Bodine, do we have exhibit 26(b)? MR. BODINE: No.  23 
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 MR. SCHULZ: It will be in the evidence. Let me ask the question then. I don't know that 1 


any of the panel members have actually seen it, but let me ask is it true that no less than an 2 


authority than the New York Times says that the Sixteenth Amendment is the government's 3 


authority to impose the income tax directly on the working people of America? I found --  4 


 MR. BECRAFT: Can we yield the floor to David K. Johnson?  MR. Johnson, are you 5 


here?    6 


 MR. SCHULZ: No, he was here earlier, the New York Times reporter, but he's not here 7 


now. But I have the "New York Times Almanac 2001," and this is part of its title, "The Worlds 8 


Most Comprehensive and Authoritative Almanac." And on page 161 it says, quote, "Congress' right 9 


to levy taxes on the income of individuals and corporations was contested throughout the 19th 10 


century, but that authority was written into the Constitution with the passage of the Sixteenth 11 


Amendment in 1913," end quote. Would you admit that the findings published in "The Law That 12 


Never Was" -- this is not a question for you, MR. Benson, I think you might be a little biased on 13 


this one.  14 


 MR. BENSON: You'd like to avoid me?  15 


 MR. SCHULZ: You might be a little biased on that.  16 


 MR. BENSON: You would like to avoid me. What I want to do,  MR. Schulz, is to show 17 


you what you're trying to get at.  18 


 MR. SCHULZ: But let me ask the question --  19 


 MR. BENSON: Wait, MR. Schulz, please. Here is a book of documents, there's 1,600 20 


pages in here that came from the national archives of Washington D.C., not too many blocks from 21 


here, that shows and proves that the Sixteenth Amendment to the United States Constitution is an 22 


absolute, complete total fraud. This comes from federal government documents, they're certified 23 
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and they're notarized. Here's another book from the national archives of Washington D.C. that 1 


shows and proves the Sixteenth Amendment has not been ratified. And if I could have brought all 2 


17,000 certified, notarized documents with me I would have. So maybe we would have gotten 3 


(inaudible) --  4 


 MR. HANSEN:  MR. Benson, is it true that the government or a representative of the 5 


federal government I believe is Warren Hatch, attempted to procure all of the original of those 6 


documents from you?  7 


 MR. BENSON: That's about the best question that I've heard for a long time; not that 8 


you've been asking bad questions, but yes. There was a man by the name of Warren Richardson. 9 


Warren Richardson is a man who is now a lobbyist in Washington D.C. Warren Richardson knew a 10 


pastor in a Baptist church and they had made a call to me -- they made a call to our home, I wasn't 11 


home I was in Huntsville or Birmingham, Alabama, giving lectures and Mrs. Benson said that "It's 12 


an absolute emergency that you call Washington D.C. immediately." I had no emergencies in 13 


Washington D.C., so I said, "When I finish my lecturing I will call them." When I spoke to  MR. 14 


Richardson and Dr. Dickson,  MR. Richard said, " MR. Benson, we know what you're doing out 15 


there and you cannot permit that book -- you cannot permit that book, meaning "The Law That 16 


Never Was," to get out into the hands of the kooks out there. The kooks, meaning you, meaning 17 


everybody here, meaning me. The kooks out there. And I said, "Warren, as far as I'm concerned we 18 


do have kooks in the private sector, but the majority of the kooks are in Washington, D.C., and I 19 


now name you the president of the cook club." He said, "I don't think you quite understand what 20 


I'm trying to get to you." I said, "I think so, but go ahead." He says -- Volume 1 had not been 21 


printed yet. It hadn't hit the streets. He said, "You had all the books printed that you want. You 22 


name the number. And then you'll put a price on the books and we'll pay it." He told me before the 23 
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conversation started that "I am making this call on the behalf of Senator Warren Hatch from Utah." 1 


He said, "Of course, you know him." I said, "Of course I do not. I know of him but I don't know 2 


him." And he said, "And we will pay for whatever figure you come up with." And I said, "Warren, 3 


you go to hell," period. "You go to hell." I wasn't raised to be bought. My father didn't raise me that 4 


way. I couldn't be bought by the Department of Revenue for the State of Illinois. And I know that 5 


Joan Bainbridge Safford is going to listen to this so that's fine. And I couldn't be bought by a 6 


senator or someone by the name of Richardson. About 11 years later Richardson writes a letter to 7 


me -- a very complimentary letter, what a great man I am, what a great service I have done to our 8 


country because I was telling people all over the country wherever I speak, like I am now, what he 9 


did, how he did it. Right after that conversation concluded the pastor called me and said, "Bill, I 10 


had no idea that man was going to bribe you like he did." He said, "I will write you an affidavit, do 11 


everything that was said on this telephone call," and he did that. And I have that affidavit. So when 12 


someone wants to argue Sixteenth Amendment with me as far as it being law, they're a bunch of 13 


kooks. And that's right here in Washington D.C. where we're sitting today. It's not law. It did not 14 


become law in 1913 because the states did not ratify. Not one state out of the 48 has ratified this 15 


amendment. Not one. In "The Law That Never Was" -- and I'm very, very fortunate to have this 16 


book here because I did an unprecedented thing; I forgot to bring it. And if it were not for my 17 


coauthor, MR. Beckman who is here and who had some books in his automobile I wouldn't have 18 


had it. So, thank you, Red. And it is something that they simply can't get by. And one of the things 19 


that the government wrote in a 16-page memorandum that I nicknamed the Golden Key was that 20 


the -- there were four states that had ratified the amendment. "It will be observed that there were --" 21 


no, that's not it.   22 


 MR. BECRAFT: We have that as an exhibit.  23 
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 MR. BENSON: We have that as an exhibit?  1 


 MR. BECRAFT: We'll get to it tomorrow. You don't need to read it now.  2 


 MR. SCHULZ: It's after five. Let me just close with -- we'll continue tomorrow, Bill. But 3 


let me ask  MR. Becraft and -- both  MR. Becraft and  MR. Banister to answer this question. Is it 4 


true that the findings published in "The Law That Never Was," by Bill Benson and Red Beckman, 5 


that those findings make a compelling case that the Sixteenth Amendment -- the income tax 6 


amendment -- was not legally ratified and that Secretary of State Philander Knox was not merely in 7 


error but committed fraud when he declared it ratified in February of 1913?  MR. Becraft?  8 


 MR. BECRAFT: There is a very compelling factual case.  9 


 MR. BECRAFT: I disagree with that. It's not a compelling factual case, it is a factual case. 10 


Now, look, MR. Becraft is a lawyer and my very good friend and my chauffeur. It is not a 11 


compelling case, it is a matter of fact. It's a matter of documents. Who is going to dispute this 12 


document? Are you, Rosetti? Are you going to dispute it? You cannot. And this they didn't do. The 13 


states did not agree with what the Congress of the United States did so they scuttled the Sixteenth 14 


Amendment, they did not ratify it.  15 


 MR. SCHULZ: And are there not two volumes?  16 


 MR. BENSON: There are, Volume 1 and Volume 2.  17 


 MR. SCHULZ:  MR. Becraft, would you admit that the U.S. Court of Appeals in "U.S. v. 18 


Stahl" ruled that the claim -- that the ratification of the Sixteenth Amendment was a fraudulently -- 19 


was a fraudulently certified -- or was fraudulently certified was a political question for Congress to 20 


decide because the court could not reach the merits of the claim without expressing a lack of 21 


respect to the Congress and the executive branches of the government? Is it not a fact that that's 22 


what the Court of Appeals --  23 
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 MR. BECRAFT: I believe that's what they said and on the screen right now is the Stahl 1 


case. The decision.  2 


 MR. HANSEN: It's question 63.  3 


 MR. SCHULZ: Is it highlighted?  4 


 MR. BECRAFT: Unfortunately, no. Oh, here on the screen, yes. You know in 19 -- well, 5 


there's a case called "Leezer (phonetic) against Garnet," which is a case decided I believe in 1919, 6 


and that established the legal effect -- it was a determination by the Supreme Court, a legal effect of 7 


the proclamation and ratification of the amendment's adoption by the Secretary of State. In the 8 


Stahl case they mention that case and then they go on -- I believe the quote is above what's on the 9 


screen right there. But then later on below that the court does say "Stahl's claim that ratification of 10 


the Sixteenth Amendment was fraudulently certified constitutes a political question because we do 11 


not undertake independent resolution of this issue without expressing lack of the respect due 12 


coordinate branches of government."    13 


 MR. SCHULZ:  MR. Becraft, is it not true that one of the most fundamental principles 14 


underlying our system of governance is separation of the powers?  15 


 MR. BECRAFT: Yes.  16 


 MR. SCHULZ: Does that not mean that each branch is to be an independent co-equal 17 


branch and that the -- is that not true?  18 


 MR. BECRAFT: True.  19 


 MR. SCHULZ: And is it not also true that the primary role of the judiciary is to keep the 20 


other two branches in their constitutional places?  21 


 MR. BECRAFT: That's correct because the judiciary is the weakest of the branches. It 22 


relies upon its spoken word. In effect its influence is the spoken word to have an effect upon the 23 
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American people and the other branches.  1 


 MR. SCHULZ: And it's worth repeating. Is the issue of fraud a political question or a legal 2 


question?  3 


 MR. BECRAFT: There's probably every day in America in some court in every state a jury 4 


sitting and deciding the question of fraud involved in some cases. Fraud cases are very common.  5 


 MR. BENSON: One of the interesting things in that case, when it came up before the    6 


Appellate court the prosecutor said that it was an excise tax, I thought the judges were going to 7 


come off the bench and hit him with their mallet. Do you remember that?  8 


 MR. BECRAFT: Yes.  9 


 MR. SCHULZ: Well, I want to -- we'll pick up tomorrow with the same panel. We're going 10 


to go through and prove conclusively, I hope, with your help and the evidence -- the questions and 11 


the evidence -- that there is no question that the -- that there is no doubt that the Sixteenth 12 


Amendment did not pass muster with three fourths of the state legislatures. And we'll continue with 13 


this line of inquiry tomorrow morning.  I'd like to welcome those new viewers on the live webcast. 14 


I feel the excitement with what's going on here today. To know that we no longer have to depend 15 


upon the dominant media to get information out, it's just remarkable. And we do welcome all of 16 


you new viewers, those of you who just tuned in this afternoon. We would like to remind the 17 


viewers that while the questions are on your screens, you do have to go to the table of contents to 18 


get to the individual items of evidence. Just as Mike is doing here you need to do the same thing on 19 


your screens. With that we'll adjourn until tomorrow morning at nine o'clock sharp, everybody 20 


seated, and we'll pick up again on the inquiry of the Sixteenth Amendment. And it will probably -- 21 


I know it will be followed then by a line of inquiry on having to do with the Fourth Amendment 22 


and the routine violation of citizens' rights to privacy; citizens' rights against unlawful search and 23 
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seizure; citizens' rights to due process and the routine violation of those rights by the IRS in its day-1 


to-day administrative procedures, and the fact that the courts are helping them. We're going to have 2 


tomorrow attorney Noel Spaid, who is here from San Diego. We'll also have CPAs Richard and 3 


Victoria Osborne who may well have, for purposes of this conference, I suspect, having reviewed 4 


all of the questions and the evidence pretty powerful testimony. Some might call it a smoking gun. 5 


Conclusive evidence of manipulation and fraud by the IRS and what they're doing to people 6 


routinely every day. But we'll have the Fourth Amendment and all of that due process violations, 7 


we'll have that tomorrow following the flight of inquiry on the Sixteenth Amendment. Did you 8 


have something, Chris?  9 


 MR. HANSEN: I wanted to clarify one last thing. A number of people approached me and 10 


asked me whether or not the question, the evidence and the transcript of this proceeding were going 11 


to be available after the hearing for their own use in dealing with the IRS, for instance, to establish 12 


a reliance defense against willful failure to file, and we wanted to remind everyone that we will be 13 


making those materials available in electronic format for your reuse in litigating against the 14 


government, which we also invite.  15 


 MR. SCHULZ: Well -- excuse me. No, no, no. I'm sorry,  MR. Hansen has spoken out of 16 


turn. We're an educational foundation. We are research and educational foundation. We do this 17 


strictly for educational purposes. These are facts that we have -- questions that we have been trying 18 


-- this foundation has been trying for three years to get the government to answer and they have 19 


evaded every opportunity we have presented them with. Four conferences at the national press 20 


conference, a formal written remonstrance, petition for redress and grievance delivered by MR. 21 


Banister and I in the White House to President Clinton's Senior Aide and at the Capitol to Dr. 22 


William Ketzell, Speaker Hastert's Senior Aide, and Chief Hennessey, Senator Lock's policy 23 
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director in Senator Lock's office.  To know that we have had a call for in our newspaper ads we've 1 


invited not only government experts but experts from academia to refute the evidence, to answer 2 


the questions. We had an agreement by IRS and DOJ -- now, certainly, appears that they made that 3 


agreement simply to end a hunger strike and maybe for no other reason. This foundation has -- 4 


these aren't our questions, these are questions that the Bill Benson's, the Irwin Schiff's of the world, 5 


the Larry Becraft's and so many scores and scores of others that have come before us for decades, 6 


certainly since -- the Irwin's have been raising these issues since the '70s. But these people have all 7 


come before us and it has bothered us to no end to know that we have people asking these 8 


questions of government and government has been using their petitions, their questions as grounds 9 


for more persecution and abuse against them. That's wrong. That's clearly something the people 10 


cannot tolerate in this country.  So, to make it very clear, this foundation does not tell people not to 11 


file. We're not telling you that. We're telling you to be informed. Take whatever action you feel 12 


appropriate, but be educated, be informed. That's the official position of this foundation. We're a 13 


research and educational foundation. If what we do in educating people makes it uncomfortable for 14 


the government, that's not our problem. But that's -- clearly, we don't invite anything.  MR. Hansen 15 


is a colleague, he's not on the board of this foundation, he's not an officer of the foundation. I love 16 


him dearly, he's extremely well-qualified on these subjects done in great research. He's authored a 17 


wonderful book, but he does not and cannot speak for the foundation.   18 


 MR. BENSON: Nor had I made an attempt to, MR. Schulz, let's make that clear.  19 


 MR. SCHULZ: No, not you.  MR. Hansen. Not Benson, Hanson.  20 


 MR. BENSON: Hanson, okay. But on the other hand, what MR. Hansen said, since you 21 


don't want to pick up any role as far as saying okay, we'll do this, we'll do that, I do have a 22 


Sixteenth Amendment reliance defense program that I do present before the IRS and I dearly love 23 
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it.  1 


 MR. SCHULZ: But that's not to say -- and we'll get into this more tomorrow. But that's not 2 


to say that this record we're preparing will not be used as justification by this foundation for what 3 


might come next. We'll talk more about that tomorrow before we close. Well, unless -- I don't 4 


know, shall we take some questions from the floor? Scott is there -- can we do that?  5 


 MR. BENSON: Good idea.  6 


 MR. SCHULZ: We'll answer a few questions from the audience.  7 


 MR. BENSON: You have the best of the best up here, I want them to ask questions.  8 


 MR. SCHULZ: It will be helpful if you would find your way to a microphone so that we 9 


get good audio.   10 


FLOOR: My question is -- someone wants to know if the cost of attending this is tax 11 


deductible and I said, "I hope so."  12 


 MR. BENSON: Yes, it is.  13 


 MR. SCHULZ: Well, if you pay taxes and this is an educational event -- what's the law, 14 


Larry? Is there another question? Let's speak one at a time. Is there another question? The man in 15 


the red shirt.  16 


FLOOR: I would like to ask why do you people not organize and file a class action lawsuit 17 


against the IRS and DOJ and everybody else that refuses to recognize this petition for redress?  18 


 MR. SCHULZ: We're going to discuss the next step at the end of the day tomorrow.   19 


FLOOR: Okay. Because I think this is something that's way overdue in this country.    20 


 MR. SCHULZ: Thank you, Sir. Any other questions from the floor? Yes, Sir. Would you 21 


stand, Sir?  22 
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FLOOR: This question is for MR. Benson.  MR. Benson, to the best of your knowledge, 1 


and through your communications with the IRS, according to the IRS what is the number of 2 


nonfilers in the United States of America?  3 


 MR. BENSON: Oh, God, I heard a figure somewhere around 60 million nonfilers.   4 


FLOOR: There's already 60 million nonfilers in the United States?  5 


 MR. BENSON: Wait until next year. Wait until next year.  6 


 MR. SCHULZ: Is that it then?   7 


FLOOR:  MR. Benson, where can we get your book?  8 


 MR. BENSON: You can get them from me. I have a web site. You can get it on the web 9 


site.  10 


FLOOR: Where is Red Beckman? I would like to shake his hand too.  11 


 MR. BECRAFT: He is the man sitting in the back of the room waving his hand.   12 


FLOOR: Could I ask a question or make a comment here? I noticed these big ads in the 13 


"New York Times" and "USA Today." And they're very effective, I read them. But I've started 14 


thinking these might be more effective if they were in little small town newspapers like where I 15 


live. I think you've got more of a patriot movement in your smaller towns, your rural people, and 16 


take the same money and spread it out over a thousand papers where there's populations. They get 17 


read -- I think these papers get read a little bit and then thrown away. You have a better chance in 18 


your smaller venues.  19 


 MR. SCHULZ: 1,000 papers times $500 to $1,000 and the smaller papers can't afford it. 20 


That's the answer. This ad in the New York Times cost $63,473. We could advertise in the Orange 21 


County Register and the Hartford Current and that would eat up the 63,000. We could advertise in 22 


the smaller papers but they still charge $500, $800, $1200. My hometown newspaper that serves 23 
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Glens Falls and Queensbury, New York, we publish full page ads in that paper and they're 3,000; 1 


something of that sort. So it may appear that the money could go further, but we couldn't advertise 2 


in too many papers. On that point, I suppose it wouldn't be -- I don't do this very well but let me try. 3 


The foundation is not a membership organization. We The People Congress is, which is sort of like 4 


a sister organization. But the foundation is not -- the foundation gets along entirely, entirely, on the 5 


basis of the goodwill of the people. Contributions and donations. It may appear to some, oh, they're 6 


a foundation like the Ford Foundation. It doesn't work that way. It may appear because of what we 7 


do that to use the vernacular we're loaded. Not true. No one at the foundation -- and we haven't 8 


been receiving any compensation, we're all volunteers. We get a lot of $25 donations and $100 9 


donations. We've had a couple of people that have come to us and have -- to get this ball rolling, to 10 


get the series of ads rolling we've had one person start it who paid the full shot in the USA Today. 11 


The first one. But that's --  12 


 MR. BECRAFT: He's in the room.  13 


 MR. SCHULZ: And he's in the room. We needed lawyers to help us put these questions 14 


together. And there's one person in the room who paid the $50,000 to do that. And if he doesn't 15 


identify himself, I'm not going to. But other than that -- other than those two persons, I have to tell 16 


you for the most part it's people sending $100 checks, $200 checks, $25 checks. And I don't know 17 


what the statistics are but you've got to believe that most of -- I mean I have to believe that most of 18 


those contributions are under $100. So keep that in mind.  Our success -- what we do, this 19 


conference -- I mean just the cost of this conference, it's enormous. And there are no heavy hitters. 20 


A couple of people -- that's it. We cleaned those guys out. I mean, that's how much they're 21 


committed to the principles involved here in our defense of the Constitution. It's not easy. So 22 


spread the word. I simply don't ask for money very well, but I'm asking. We could use your help. 23 
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Spread the word. I have to say this as well. We're not in the business of selling anything. We're 1 


simply not in the business. It's not what we do. It's not why we're around. We don't sell anything. 2 


We are not there to sell things. Yes, we make recordings of these events available to people and we 3 


make copies of these ads available to people, but it's because they're educational products. We're 4 


not in the business of selling things. We're different than a lot of other people that are doing their 5 


part in trying to correct these wrongs. Did you want to add -- Burr Deitz is here as a director as is 6 


Pat Friedman and Ruth Davis. Four of our directors are here.  7 


FLOOR: Yes, MR. Schulz. I emailed the foundation pretty much what I'm going to ask and 8 


I know you may elaborate on this tomorrow, but with the movement going like it is, it's 9 


complicated with the judicial department saying that it's a congressional problem and the Congress 10 


saying that it's a judicial problem. Can we direct this movement directly right to the Supreme Court 11 


and have them rule on this?    12 


 MR. SCHULZ: Well, we're going to talk about alternatives tomorrow at the end of the day. 13 


You're talking about -- your question is in legal terms I think, Larry, is this correct; does a 14 


mandamus lie? Can you go to the Supreme Court with a writ of mandamus to direct -- to ask the 15 


court to direct some official to perform some duty that isn't being performed or to stop doing 16 


something. Or can we get there directly with a petition for a declaration of our rights; a declaratory 17 


judgment. We'll talk more about alternatives at the end of the day tomorrow, thank you.  18 


FLOOR: First of all, MR. Schulz, I would like to thank you for putting this on and making 19 


this available. My question alludes to the one that the gentleman had discussed about putting this in 20 


smaller papers. There are hundreds of grass roots, pro-liberty organizations all over this country. 21 


Would the art work be available for us to raise our own money and put in our own local papers? 22 


Could you make that available to us?  23 
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 MR. SCHULZ: Yes, it is our practice to put every ad that we have run -- it really wasn't 1 


appropriate on the New York Times ad because it was dealing with something that was happening 2 


right away. But all the USA -- all the art work, everything we do we put on our web site and we tell 3 


people like yourself, go to your local newspaper, go to your local print shop, your printer, tell them 4 


you would like to run an ad in their paper or have something printed. Tell them that the graphics 5 


and everything is available, they can download it all off our web site and run it the way it is, and if 6 


necessary we'll send them a file -- a disk. They use Quark Express or one of those programs. We 7 


can send them that to them, but they should be able to get it right off the web site. The Internet is 8 


going to make us free again. 9 


FLOOR: I think history has shown to people that our government sometimes only 10 


understands a stronger action being taken. And in light of the fact that right now we have our 11 


President on the TV every day or in our faces or on the radio or whatever saying how he denounces 12 


terrorism and that terrorism will be stopped at all fronts. Isn't it kind of ironic that the worse type of 13 


terrorism being done today in the world is an agency that can come up to you on April 15th of 14 


every year and say give me a third to a half of your pay and when we have the audacity to question 15 


why they are doing that they say it's the law and when you say show me the law they say I will 16 


throw you in prison. Isn't that the worse type of terrorism there is? And should we not as 17 


Americans (inaudible due to applause) --Well, I think it's at a time right now where people like 18 


yourselves and this foundation -- and there are a lot of these groups out there and I heard a 19 


gentleman talk earlier about there are hundreds of liberty groups across the country. I think the 20 


problem is we need to take the gloves off and call these people exactly what they are. They are 21 


terrorists.  22 


 MR. SCHULZ: Wait. Wait. Wait. Do you remember who Mahatma Gandhi was?  23 
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FLOOR: Oh, yes.  1 


 MR. SCHULZ: And Martin Luther King?  2 


FLOOR: Oh, yes.  3 


 MR. SCHULZ: Their message to us -- Mahatma Gandhi said it first and Martin Luther 4 


King read it, believed in it and was a follower of Mahatma Gandhi. What he said was when the 5 


people are up against unjust and uncivil laws and government, to get the reform that they are 6 


entitled to you need, he said, a militant, nonviolent mass movement. The word militant, 7 


unfortunately, has changed the meaning over the years since Mahatma Gandhi's day, but it means 8 


proactive. So what you're saying is you need a proactive, nonviolent mass movement. He said -- he 9 


underscored. He said if you're missing any one of those three elements you will fail. We need to 10 


reach critical mass. We're proactive. Look what we've accomplished. Look what we've done in 11 


three years. And look what so many other people have done. It's nonviolent. We're nonviolent. We 12 


need a mass movement. We're getting there. With each step -- I know that speaking for the 13 


foundation -- with each step that we've taken, educational step -- the papers, the national press club 14 


conferences, this event -- with each step we're not only turning the heat up a little bit on the other 15 


side in terms of our demand on answering these questions, we're certainly doing that, but with each 16 


step more people are being informed about these issues. More fence sitters -- the uninitiated are 17 


learning, the fence sitters are more and more falling on our side of the fence I suppose is one way 18 


to say it. And some people -- a lot of folks in the patriot movement who publish alternative media 19 


like magazines, newspapers and newsletters and so forth, they were a little unhappy when they see 20 


this kind of money going into the dominant media, USA Today and the New York Times, and they 21 


say well gee why don't you spend some of that money with a full page ad in our weekly magazine 22 


or our weekly newspaper or newsletter and so forth. And I feel bad. I really do feel bad for them. 23 
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But I have to say to them we need to reach the uninitiated. We need to reach critical mass. We don't 1 


need to be talking to ourselves -- with respect I say this, clearly. I mean these people have been 2 


courageous and they're passionate in their love of freedom and they've devoted their lives to 3 


building up these magazines like alternative media and the such. But we need to reach the 4 


uninitiated and it's going to take --What Mahatma Gandhi was really saying -- and I believe this -- 5 


people, to get the reform they're entitled to, they need to put a collective foot down. A collective 6 


foot down. You need this mass movement. Now, what is critical mass? I don't mean 51 percent, not 7 


by any means. The critical mass in 1776 was not 51 percent of the population. Nowhere near it. We 8 


certainly are, with these ads, and with these web sites -- all of these web sites -- we're the modern 9 


day pamphleteers. We're the modern day Thomas Paynes. The word is getting out into the homes of 10 


a lot of people and they're being educated.  11 


FLOOR: I want to clarify, I'm not abdicating violence. All I'm saying -- and you made a 12 


good point; that to bring people on board you have to use what's necessary. And you're using your 13 


pamphlets and what have you. Let's look at what the government has done to turn the American 14 


people to give George Bush the highest approval rating ever. What did he do? He went out and 15 


called Osama Bin Laden a terrorist. And I'm saying that what we need to do is tell the American 16 


people exactly who the biggest terrorist in the world right now is, and that's our own United States 17 


government. I think that will bring them on board. I'm not saying that --  18 


 MR. SCHULZ: I have another -- look, I've decided some 20 -- in 1979 I decided to -- I 19 


learned. I mean I was like most people in that I was led to believe -- 1979, what was I 30-, 40 years 20 


old. I can't think. But anyway, I was like most people in that I was led to believe that the 21 


government is always benevolent. That it always has the public's interest uppermost in its minds. 22 


And I didn't know anything about government other than I voted. I didn't know who I was voting 23 
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for. I was Republican so I voted Republican, like most people. But then something happened and I 1 


got intensely involved in an issue and I won that case. I took my government to court. I knew they 2 


were violating a statute. And I was ostracized. In 1979, your neighbors, your friends, you're 3 


ostracized. You're questioning the government, you're suing the government, oh, my God it was 4 


terrible. Because most people are led to believe that their government is benevolent and always has 5 


the public's interest uppermost in its minds. That was the case in that day. And so I have, over these 6 


years, come to believe otherwise. And it's not the case -- but one of my observations -- and I've 7 


been intensely involved for 22 years now, it's all I do, is question, scrutinize governmental 8 


behavior, compare that behavior with the requirements of the Constitution and then confront the 9 


governmental wrongdoing and that usually means bringing them into court. There's some 140 10 


decisions that I have -- cases that I have brought against governmental officials. One of those 11 


motion decisions, but dozens and dozens of cases. And won many victories. You know, significant 12 


cases against the Governor of the State of New York. Struck down state legislation and regulations 13 


and nailed a couple of mayors and all that kind of stuff. But one of my observations over these 14 


many years is to be very careful in this business that we're in of defending liberty, when you're 15 


under the circumstances and the facts of today where most people are educated by the government 16 


and the government has decided that it's not in its best interest to teach the people about these 17 


principles, specific education is getting short tripped, it has been for a long time. But one of the 18 


things I've learned is that you don't want to make it easy for the other side to paint you with any 19 


kind of a brush. You want to talk about the Constitution. You want to talk about the law. You want 20 


to talk about the way the system is designed to work. Because people can relate to that. Once you 21 


start using words like terrorists and some of the -- it's easy for you to become labeled with some 22 


sort of brush or another. Oh, extremists. You said the word terrorists. All of these people who 23 
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might be listening because we're talking about the law, we're talking about the Constitution, we're 1 


talking about our character. You know, we're talking about the way the system is designed to work. 2 


Under these circumstances today if we were to call the President a terrorist you'd lose 90 percent of 3 


the people and it will be a long time before they would start listening to you again. That's the 4 


problem. Don't be too impatient. Just stick to the law, stay focused on the Constitution and the law.  5 


FLOOR:  MR. Chairman, I believe we should have opened this program today with the 6 


Pledge of Allegiance. So let us now, when we're ready to close it, salute our flag which is right 7 


behind you.  8 


 MR. SCHULZ: We will when we close. Are there any other questions? One more.  9 


FLOOR: Thank you for this presentation but I do have one question. You mentioned that 10 


you're a foundation not like Ford. Why can't we get someone like the Ford foundation to help this 11 


out?  12 


 MR. SCHULZ: It won't happen. Look, when I was -- it just won't happen. It won't happen. 13 


There's a story behind that.  14 


FLOOR: I have a question or comment. We were talking about newspapers. And even if 15 


you don't have the money to take out a full page ad, which most of us don't probably, some things 16 


we can do, like my Mom, she's been really active in trying to be helpful in ways that she can. And 17 


after your ad came out in the Times she wrote an editorial and said has everyone looked at this and 18 


if all of this is true or if it's not true why doesn't the government just come forward and say this is 19 


not true and get it over with and just shut up. And so one thing you can do is write editorials. And 20 


another thing that she did when you went on the hunger strike because she's like why isn't this 21 


being covered by the media and obviously we know why, but she wrote over 200 letters to senators 22 


and congressman. And think about if everybody did that and it's not just one person saying here's 23 







 


 
 


Copyright 2002 by W e  T h e  P e o p l e  F o u n d a t i o n  in Association with eKnowledge Group—the transcript may be quoted, 
copied, and redistributed for non-commercial use only.  For more information or to purchase video/evidence/VCD/VHS please visit 


w w w . g i v e m e l i b e r t y . o r g  


149


the problem, here's the problem, it's everybody saying the same thing. So I think that's some ways 1 


you can help to spread the word too.  2 


 MR. BANISTER: I have to mention, her mother sends me uplifting thoughts and prayers. 3 


When I go to my P.O. Box every week and I'm feeling like is this ever going to be over or should 4 


we start calling people that T word or start getting out of shape, I get a nice little card from Mary 5 


Ann just giving me some little uplifting thought or prayer and it just kind of resets me and gets me 6 


going another week or two and it's fantastic. So you have no idea how you can contribute, you 7 


know, and still keep things calm. And you can see the progress. I mean, I could never imagine 8 


giving my bosses my report and having them say see you later, Joe, and I'm thinking this is over for 9 


me, over for this issue and look what's happened today. So it's awesome. And if this is what we've 10 


done in three years, I'd say that the government officials that are watching, I don't know if they're 11 


still watching, they better watch out.  12 


 MR. BENSON: One of the other things is this guy, Bill Benson, will not condone fraud. 13 


Never, ever. I carry a big stick and I do not walk softly. Prison gave me this stick, so I remember it 14 


very well.  15 


 MR. SCHULZ: Unintended consequences.  16 


FLOOR: I personally have written 315 letters to my legislators over this tax issue and sent 17 


150 emails and I have less than five letters back from any of them and don't give up. I even sent 18 


letters to the editor, I sent personal invitations to Foxley, Devine and Boynavich (phonetic) to be at 19 


this meeting today, and also sent a letter to the U.S. Supreme Court, and I never got a response 20 


from anybody. So my advice to all of you is like he said, keep it up, because sooner or later they're 21 


going to hear you.  22 


 MR. SCHULZ: I might comment on something you said. The weekend before last, on the 23 
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Monday following that, I received an email from someone -- I hadn't verified this but it sounded 1 


legitimate. The email said that he was at the Libertarian convention, state convention in California 2 


the prior Saturday I guess, and that Ron Paul was there. Ron Paul was speaking. And that he asked 3 


Ron Paul "Why is it you're not doing more to stand up to the IRS and to help the Foundation and to 4 


get DOJ and IRS to answer the questions and so forth. And what this man said was that Ron Paul 5 


told him that look there were two congressman who did that, who took on the IRS, was demanding 6 


answers and so forth. One was George Hansen and one was Traficant and look where they are now. 7 


So there's the element of fear right there with your individual members of Congress. And until 8 


there is a sea change, until there is this mass movement, you know, until we get the critical mass --9 


You know, put yourself in their positions. You have every one of them -- I would venture to say 10 


every member of Congress got elected. We are -- after all, the people are the source of all political 11 


power, we put them in office. To get elected they had to get on a ballot. In almost every instance to 12 


get on a ballot today means you're designated -- you're designated -- you're chosen by one or the 13 


other of the two major parties. That's how these people got there. And their loyalties, unfortunately 14 


-- I can tell you this firsthand. Through firsthand experience. Their loyalties go to their political 15 


parties. Unfortunately, their loyalties do not go to the Constitution, they go to their political parties 16 


first. And enormous pressure can be put on any one of these people to not step out of line. To not 17 


step out of line. It is -- there's no doubt every one of you I'm sure would agree that political parties, 18 


by their very nature, are corruptive for that very reason. Loyalties go to the party. The party has to 19 


win. It's what the party wants, not the Constitution, unfortunately. And so there's a lot of pressure 20 


on them. And the human nature being what it is, a lot of folks march to a different drum, you know, 21 


than we do. But, eventually, you know, you need a -- eventually they -- if public pressure -- we get 22 


to that critical mass they're going to have to fix this problem. Right now they think maybe we can 23 
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ignore the problem and maybe this guy that writes this letter will go away and so forth. It's not 1 


easy. The ultimate power does rest with us, we know that, we just have to learn -- the people, in 2 


general, we just have to learn how to use it. And I think we're learning. This Internet is really 3 


helping too, I can tell you that. I've been in this business a long time and this Internet is making a 4 


world of difference, just in organizing. Being able to talk to people. I press a button and 40,000 5 


people can get a message. It's amazing. Wonderful.  6 


 MR. TURNER: I would like to put an exclamation point, Bob, on what you said a minute 7 


ago about fear. And I'll share a couple things, all personal experience. A few months ago -- last 8 


summer to be exact -- I spoke at an organization and we had as a keynote speaker Senator Ron 9 


Paul. Congressman Ron Paul. And I was looking forward to that opportunity to have some time 10 


with him face-to-face. And I didn't get any time with him other than hear him speak and take the 11 


advantage of the time to ask a question. He fielded a few questions before he hopped on a plane 12 


and left. I asked a specific question about the income tax. He acknowledged that there was a 13 


problem, that he has past presented bills that usually don't go anywhere and then the conclusion of 14 


his question was -- this goes with fear -- he said people still go to jail for causing problems with 15 


IRS. He said I'm pretty young still, I don't want to go to jail. And that was -- you know, I don't want 16 


to put words in his mouth but I took that to be very much a way of him acknowledging that he has a 17 


very real fear and respect of IRS in that matter.  18 


 MR. SCHULZ: Yes, he's not saying -- let's make it clear. He's not saying that he's -- he's 19 


not implying once that he's done anything wrong, he's just saying that he knows that he, like a lot of 20 


other people, can get railroaded.  21 


 MR. TURNER: That's correct. And I don't say this to cause anybody here any 22 


misunderstanding. You know, think that I'm denigrating him. I'm saying he, to some extent, has 23 
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some fear like most of us do. Now, for myself, John Turner, former revenue officer, I had a father-1 


in-law -- a very dear man, was actually my best friend, he's no longer alive, he passed away. But he 2 


was a retired 35-year career Division chief, Collection Division chief for IRS. He was very well 3 


respected in the organization. I respected him a lot because he was a good, good man. And that's 4 


one reason, when I didn't know better; I thought it would be okay to work for IRS. Somebody's got 5 


to collect the taxes; it might as well be somebody that's honest, right? I mean the government needs 6 


honest people working for it too. And they proved that I couldn't stay there. But my point is when I 7 


left -- you know, I discovered after I called Joe Banister -- when I heard about Joe, I discovered that 8 


he and I, about three hours down the road from each other, didn't know each other, he starts out on 9 


his little personal investigation of the IRS at almost the same exact time that I did. We both came 10 


essentially to the same conclusions independently but Joe's stepping out was dramatically different 11 


than mine. When I left, I left quietly. I knew from 10 years of being a collection officer what the 12 


IRS does to people and how they operate and I had a part of me, a little voice that said, you know, 13 


whatever you do with these guys it doesn't matter, you're like a little gnat on a windshield of a car 14 


that's going down the road. That was part of it. Part of it was my father-in-law, who was still alive 15 


at that time, I respected him a lot, I didn't want to cause him a lot of embarrassment or any other 16 


thing by getting too mouthy. And another thing was I had healthy fear my own self. I left for the 17 


same reasons basically that Mr. Banister did, but I left very quietly. It took me some time -- almost 18 


two years, as a matter of fact -- to develop my full range of thinking of how I was going to fit into 19 


this situation. And I don't mind saying, before I hand the microphone back, that when I heard about 20 


Joe, I called him and we got acquainted and the little voice that had been in my head for the year 21 


before I heard about Joe finally got an answer. And that basically was, you know, you've got to be 22 


able to find a way to find your niche here and talk to people and let people know about your 23 
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experiences and just about how they are being duped. Most people know that but too many millions 1 


don't know that. So the fear is really, really real. I know you know that but a lot of people out there 2 


that don't have the information that you have, it's even a greater, greater thing. FLOOR: I don't 3 


work for the IRS but I'm the treasurer for the Foundation and I'll take your money, I'll do it with a 4 


smile. So feel free to donate anything you would like to. Thank you very much. Voluntarily, 5 


absolutely.    6 


 MR. SCHULZ: We have requested to close with the Pledge so why don't we do that. Pat, 7 


do you want to lead us? Pledge of Allegiance was recited.)  8 


 MR. SCHULZ: We hope to see you all tomorrow at nine o'clock sharp. Thank you.  9 


 MR. SCHULZ: Good morning, everyone. I would like to welcome you to day two of the 10 


Citizens' Truth and Taxation Hearing. I would like to welcome all the new viewers who have -- 11 


apparently hundreds of people have decided to join us on the Internet and are now watching us -- 12 


we would like to welcome all the viewers watching us on the Internet. We're in day two of our 13 


Citizens' Truth and Taxation Hearing. We would like to remind the new viewers at home that they 14 


need to follow the table of contents to get to the evidence. The questions will appear on their 15 


screens but they do need to use the table of contents and drill down through the table of contents 16 


for the evidence. We ended yesterday's session on the inquiry having to do with the Sixteenth 17 


Amendment. We would like to continue where we left off. We'll be starting with question 63(a). 18 


And we would like to call MR. Becraft and MR. Banister and MR. Benson. And why don't we start 19 


this day out with a salute to our flag.(Pledge of Allegiance was recited.)  20 


 MR. SCHULZ: I would like to remind MR. Banister, MR. Benson and MR. Becraft that 21 


they're still under oath and we'll proceed then with question 63(a). Is it true, MR. Benson, that in 22 


1985 the Congressional Research Service issued a report, at the request of congressmen, to address 23 
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the claim by you, MR. Benson, that the Sixteenth Amendment was a fraud?  MR. Hildebrandt, do 1 


we have exhibit 27(a) -- not available today.  2 


 MR. BENSON: Yes, MR. Schulz, that's correct.  3 


 MR. SCHULZ: Thank you. Is it true that the report authored by an attorney named Ripy, 4 


also known as the "Ripy Report" was very specific in its declaration that it was not going to address 5 


the specific factual allegations detailed in your book, MR. Benson; the book "The Law That Never 6 


Was"?    7 


 MR. BENSON: That's very true, MR. Schulz, MR. Ripy did not address any of the factual 8 


issues in "The Law That Never Was." And we wrote a response -- and when I say "we," I mean an 9 


attorney by the name of Andrew Spiegel and myself wrote a response to the Court of Public 10 


Opinion, which I believe you have a copy of. And so we did write a response to him, and then after 11 


that we never heard another word from MR. Ripy. But I did make a telephone call to that office and 12 


asked to speak to Ripy. He didn't realize that it was me even though I told him what my name was. 13 


He thought it was someone from the department where he was at. And when he found out that it 14 


was me then he said he couldn't talk anymore.  15 


 MR. SCHULZ: So just to get things straight, the issue of the fraudulent adoption of the 16 


Sixteenth Amendment was brought to court in the Stahl case, the court decided -- determined that it 17 


was a political question for Congress to decide. Each congressman then received a copy of your 18 


report. You did send and deliver a copy of your report to each congressman?    19 


 MR. BENSON: I sent back to my printer 550 books to have the Congressman's name or 20 


Congresswoman's name embossed on the bottom of the book, like the book is outlined in gold 21 


lettering. So it was personalized for the individual congressman. And I also sent them a letter with 22 


that. And that was done in 1987.  23 
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 MR. SCHULZ: Did you hear back from any congressmen?  1 


 MR. BENSON: A few, yes.  2 


 MR. SCHULZ: How long after their receipt of the -- congressmens' receipt of your report 3 


did the Congressional Research Service issue the Ripy Report?  4 


 MR. BENSON: It was a very short period of time. Our response to the Ripy Report was 5 


written on September of 1986, and this is a copy of the Ripy Report that was drafted as it would 6 


have been sent to the Supreme Court.  7 


 MR. SCHULZ: For the benefit of the viewers, we're not able to draw up the Ripy Report 8 


here today but it will be included, in its entirety, in the list of evidence on the final product that they 9 


receive from the foundation. We'll also include -- with your permission,  MR. Benson, we would 10 


also like to include your response to the Spiegel report in its entirety in the evidence list that we 11 


send back to people.  12 


 MR. BENSON: There's no problem with that. It was drafted by Andrew Spiegel and 13 


myself.  14 


 MR. SCHULZ: And Andrew Spiegel is an attorney?  15 


 MR. BENSON: He is an attorney, yes. He is a constitutional attorney. He's an international 16 


attorney.  17 


 MR. SCHULZ: Is it true that the Ripy Report went on to assert that the actions of a 18 


government official must be presumed to be correct and cannot be judged or overturned by the 19 


courts?  20 


 MR. HANSEN: Question 63(c).  21 


 MR. BENSON: Yes, that's very true.  22 


 MR. SCHULZ: So just to summarize. Is this fair to say that the Congressional Research 23 
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Service, a service available to congressmen but not to you or I, was asked to respond to your report, 1 


their receipt of your report, "The Law That Never Was," your research report, and that MR. Ripy 2 


declared in his report "We're not going to deal with the factual allegations of your work but instead 3 


we're going to address and talk about the doctrine of conclusive presumption"? In other words, if 4 


the ratification was good enough for a Philander Knox in 1913, it's good enough for us today? The 5 


issue of fraud we're not going to deal with?  6 


 MR. BENSON: That's exactly right, yes. Even with my telephone conversation with him I 7 


did bring up the fraudulent issue of the Sixteenth Amendment and he didn't want to address it, 8 


that's correct.  9 


 MR. SCHULZ: Is it true that when amending the Constitution the government -- this is a 10 


question for  MR. Becraft. Is it true that when it comes to amending the Constitution the 11 


government appears to do whatever it wants to do making up the rules regarding the ratification 12 


process as it goes along, while ignoring the spirit, if not the letter, of Article 5 of the Constitution?    13 


 MR. HANSEN: Question 63(d).  14 


 MR. BECRAFT: I agree with that totally. The whole process of amending the United 15 


States Constitution is something that is done, to use a colloquial expression, by the seat of your 16 


pants.  17 


 MR. SCHULZ: The process of amending the United States Constitution requiring the 18 


approval of three-fourths of the state legislatures is done by the government based on rules that 19 


they make up as they go along?  20 


 MR. BECRAFT: I think -- what other rules are there? There's some cases on the point that 21 


deal with the questions. Some of the important questions that are involved in the ratification 22 


process. But when you get down to the details of what happens, who does what, when, there's 23 
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nothing controlling and people do what they want to do.  1 


 MR. SCHULZ: Is it true, MR. Becraft, that the Twenty-seventh Amendment was proposed 2 


by Congress on September 25th, 1789, and that the states were allowed 202 years within which to 3 


have three-fourths of the states ratify it with Maryland ratifying it on December 19, 1789, and New 4 


Jersey in 1992?  5 


 MR. BECRAFT: That would make it about 203 years.  6 


 MR. HANSEN: That's question 63(e).  7 


 MR. BECRAFT: But that's what happened.  8 


 MR. SCHULZ: Is it true, MR. Becraft, that in 1921 in the case of "Dillon v. Gloss," the 9 


United States Supreme Court concluded -- and I will read this in its entirety. This is question 64. 10 


"We do not find anything in the article which suggests that an amendment once proposed is to be 11 


open to ratification for all time, or that ratification in some of the states may be separated from that 12 


in others by many years and yet be effective. We do find that which strongly suggests the contrary. 13 


First, proposal and ratification are not treated as unrelated acts, but as succeeding steps in a single 14 


endeavor, the natural inference being that they are not to be widely separated in time. Secondly, it 15 


is only when there is deemed to be a necessity therefore that amendments are to be proposed, the 16 


reasonable implication being that when proposed they are to be considered and disposed of 17 


presently. Thirdly, as ratification is but the expression of the approbation of the people and is to be 18 


effective when had in three-fourths of the states, there is a fair implication that it must be 19 


sufficiently contemporaneous in that number of states to reflect the will of the people in all sections 20 


at relatively the same period, which of course ratification scattered through a long series of years 21 


would not do. These considerations and the general purport and spirit of the article lead to the 22 


conclusion expressed by Judge Jameson 'that an alteration of the Constitution proposed today has 23 
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relation to the sentiment and the felt needs of today, and that if not ratified early while that 1 


sentiment may fairly be supposed to exist, it ought to be regarded as waived, and not again to be 2 


voted upon, unless a second time proposed by Congress.' That this is the better conclusion becomes 3 


even more manifest when what is comprehended in the other view is considered. For according to 4 


it four amendments proposed long --"  5 


 MR. BECRAFT: "Long ago -- two in 1789, one in 1810 --"  6 


 MR. SCHULZ: Yes. "Four amendments proposed long ago -- two in 1789, one in 1810 7 


and one in 1861 -- are still pending and in a situation where their ratification in some of the states 8 


many years since by representatives of generations now largely forgotten may be effectively 9 


supplemented in enough more states to make three-fourths by representatives of the present or 10 


some future generation. To that view few would be able to subscribe, and in our opinion it is quite 11 


untenable. We conclude that the fair inference or implication from article five is that the ratification 12 


must be within some reasonable time after the proposal." Is that an accurate quote from "Dillon v. 13 


Gloss"?  14 


 MR. BECRAFT: It is. It is a case that dealt with certain questions regarding the ratification 15 


process and the Supreme Court noted in the opinion -- it said there were two pending in 1789. They 16 


were referring to the Twenty-seventh Amendment.  17 


 MR. SCHULZ: So the Supreme Court issued this opinion in --  18 


 MR. BECRAFT: 1921.  19 


 MR. SCHULZ: In 1921 the process had long been underway and the Congress allowed the 20 


state legislatures to continue acting on a proposed amendment to the Constitution for another 80 or 21 


90 years or --  22 


 MR. BECRAFT: I wouldn't say -- I don't think Congress had anything to do with the 23 
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ratification of the Twenty-seventh Amendment. It had been proposed in 1789. A few states had 1 


ratified it. The subject matter of the Twenty-seventh Amendment relates to the pay for 2 


congressmen. And it was not ratified in the 18th century. You know, like 1789 through the 1790s. 3 


Interest in the amendment died off for a while. The Court, "Dillon v. Gloss," mentioned that it was 4 


pending. But it was their view -- the Supreme Court's view that too much time had elapsed for it to 5 


be ratified. Nonetheless, starting in 1979, I think the first state that started over again the 6 


ratification of the Twenty-seventh Amendment may have been Wyoming I believe. But, you know, 7 


even though there was a federal statute in effect that already provided for what the Twenty-seventh 8 


Amendment provided for, nonetheless the states wanted to -- you know, there was a movement to 9 


memorialize the statute and put it into effect constitutionally. And so over a period of about 12 10 


years enough states acted upon the Twenty-seventh Amendment so that by 1992 the Federal 11 


Register -- you know, the people over at archives, they made the decision, not Congress. And I 12 


believe we have the ratification -- the document that proclaims ratification of the Twenty-seventh 13 


Amendment that was published in the Federal Register. I think it is an exhibit for these hearings.  14 


 MR. SCHULZ: Is the Twenty-seventh Amendment part of the Constitution today?  15 


 MR. BECRAFT: It's been proclaimed as such by certain federal officials that are not 16 


congressmen.  17 


 MR. SCHULZ: And Congress has remained silent on the matter?  18 


 MR. BECRAFT: True. To my knowledge.  19 


 MR. SCHULZ: So it's therefore true, MR. Becraft, that the date of September 25th, 1789, 20 


when the Twenty-seventh Amendment was first proposed is widely separated in time from the date 21 


of March 6, 1978, when Wyoming ratified this amendment?  22 


 MR. BECRAFT: My personal conclusion is that that's a widely separated period of time. 23 
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Some may disagree with me.  1 


 MR. SCHULZ: We'll go to question 67. We handled question 66 yesterday. In question 66 2 


that it was determined that there are two types of taxes, both direct taxes and indirect taxes. In 3 


question 67, is it true that the constitutionality of the 1894 income tax was in question in the case of 4 


"Pollock v. Farmers Loan and Trust" before the United States Supreme Court and that in this case 5 


the Supreme Court found that Congress could tax real and personal property only by means of an 6 


apportioned direct tax, finding that the income from real and personal property was part of the 7 


property itself. The court concluded in this case that a federal income tax could tax such income 8 


only by means of an apportioned tax, further finding that as this particular tax was not apportioned 9 


it was unconstitutional"?  10 


 MR. BECRAFT: That's a very succinct summary of the decision in the Pollock case which 11 


is now on the screen, thanks to MR. Bodine.  12 


 MR. SCHULZ: In question 68 is it true that for Congress to tax today real or personal 13 


property the tax would have to be apportioned among the states?  14 


 MR. BECRAFT: I think the court's in general agreement that the taxation of real or 15 


personal property is exercise of a direct taxing power and the Sixteenth Amendment doesn't affect 16 


the taxation of real or personal property so any such tax today would have to be apportioned. And I 17 


don't believe that there are any constitutional scholars that would disagree with my statement.  18 


 MR. SCHULZ: Is it true that for Congress to tax income from real and personal property 19 


without the authority of the Sixteenth Amendment such taxes would have to be apportioned among 20 


the states?  21 


 MR. BECRAFT: Well, without the Sixteenth Amendment we have -- the controlling 22 


authority then would be the Pollock case and that's exactly what the Pollock case dealt with.  23 
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 MR. SCHULZ: Is it true that in 1913 the following law revised statute 205 was in effect? 1 


Section 205. "Whenever official notice is received at the Department of State, that any amendment 2 


proposed to the Constitution of the United States has been adopted according to the provisions of 3 


the Constitution, the Secretary of State shall forthwith cause the amendment to be published in the 4 


newspapers authorized to promulgate the laws with his certificate specifying the states by which 5 


the same may have been adopted and that the same has become valid to all intents and purposes as 6 


a part of the Constitution of the United States?  7 


 MR. BECRAFT: That was the statute that was in effect that related to the ratification 8 


process in 1909 and it basically is the same thing that's in effect today.  9 


 MR. SCHULZ: Was it in effect in 1913?  10 


 MR. BECRAFT: Yes.  11 


 MR. SCHULZ: Is it true that revised statute 205 provided that official notice of a state's 12 


ratification of an amendment must be received at the Department of State?  13 


 MR. BECRAFT: Plain language of the statute says this.  14 


 MR. HANSEN: Question 71.  15 


 MR. BENSON: It must be received by the Governor.  16 


 MR. SCHULZ: Well, the question, MR. Benson, relates to the state's ratification of an 17 


amendment. It must be received at the State Department.  18 


 MR. BENSON: Yeah, that's okay.  19 


 MR. SCHULZ: Is it true that on or about July 31st, 1909, Senate Resolution 40 proposing 20 


the ratification of the Sixteenth Amendment was deposited with the Department of State and the 21 


same was published at 36 Stat. 184 -- Statute 184 -- and that this resolution read as follows: "Sixty-22 


First Congress of the United States of America at the first session begun and held at the City of 23 
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Washington on Monday the 15th day of March, one thousand nine hundred and nine. Joint. 1 


Proposing an amendment to the Constitution of the United States. Resolved by the Senate and 2 


House of Representatives of the United States of America in Congress assembled, two-thirds of 3 


each house concurring therein, that the following article is proposed as an amendment to the 4 


Constitution of the United States, which, when ratified by the legislature of three-fourths of the 5 


several states, shall be valid to all intents and purposes as a part of the Constitution: Article 16. The 6 


Congress shall have power to lay and collect taxes on incomes, from whatever source derived, 7 


without apportionment among the several states, and without regard to any census or 8 


enumeration"?  9 


 MR. BECRAFT: That's true. That Resolution was passed by Congress. That's the one that 10 


proposed the sixteen amendments to the states.16 17(End of videotape number one.) 19 (Beginning 11 


of Videotape No. 2) (By MR. Schulz) Of the United States copies of the Article of Amendment 12 


proposed by Congress to the state legislators to amend the Constitution of the United States passed 13 


July 12, 1909 respecting the power of Congress to lay and collect taxes on incomes, to the end that 14 


said states may proceed to act upon the said article of amendment and that he request the executive 15 


of each state that may ratify said amendment to transmit to the secretary of state a certified copy of 16 


such ratification.  17 


 MR. BECRAFT: That's what Congress passed and, you know, since the process of 18 


amending the Constitution is so malleable, flexible, then the only way that you can determine 19 


compliance is with the actions of the parties. Here in this situation, revised statutes Section 205 20 


require documentation to be sent from the states to the federal government, and here specifically 21 


what Congress is asking for is they want the Congress itself to prove that a state ratified 22 


amendment, ratify the amendment, they want a certified copy of the resolution. Now to me, since 23 
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we don't have any other controlling authority when Congress itself in reference to a very specific 1 


proposal to amendment says, they passed a resolution and a resolution can't have the force of law. I 2 


would suggest that in this situation that it does have the force of law, at least in this situation 3 


regarding the Sixteenth Amendment, therefore the Congress of the United States to the states prove 4 


that you ratified the Sixteenth Amendment by sending to us, not -- the official notice that we want 5 


is a certified copy of the resolution.  6 


 MR. SCHULZ: Question 74. Is it true that, is it true that not only did this resolution 7 


request that certified copies of favorable state ratification resolutions be sent to Washington D.C., 8 


the states were expressly informed to do so by secretary of state, Philander Knox, who sent the 9 


following form letter to the governors of the 48 states then in the union. "Sir, I have the honor to 10 


enclose a certified copy of a resolution of Congress entitled Joint Resolution Proposing an 11 


Amendment to the Constitution of the United States, with the request that you cause the same to be 12 


submitted to the legislature of your state for such action as may be had, and that a certified copy of 13 


such action be communicated to the secretary of state as required by Section 205 revised statutes of 14 


the United States. And acknowledgment of the receipt of this communication is requested. "I have 15 


the honor to be, sir, your obedient servant. P.C. Knox."  16 


 MR. BENSON:  MR. Schulz, bearing in mind your long study on the Sixteenth 17 


Amendment, I have a certified copy of that document from each and every state. So that was sent 18 


by Philander Chase Knox to each and every state. The governor would then call the general 19 


assembly into session and they were supposed to vote yes or no; yeah, nay, to vote it up or down. 20 


They were not to go ahead and amend or change it. A short time ago I handed MR. Hansen a letter 21 


that I received from a Senator Hollings, which points out exactly what Congress's function is and 22 


what the function is of state government. And Senator Hollings says that the amendment may not 23 
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be changed by the states. That it may not be.  1 


 MR. SCHULZ: Thank you. Is it true that in 1909, there were 48 states and that three-2 


fourths or 36 of them were required to give their approval in order for it to be ratified?  3 


 MR. BECRAFT: I am not good at math but I think that's absolutely true.  4 


 MR. BENSON: That's correct, yes.  5 


 MR. SCHULZ: Is it true that Philander Knox declared the Sixteenth Amendment ratified 6 


on February 25, 1913 naming the following 38 states as having approved it: Alabama, Kentucky, 7 


South Carolina, Illinois, Mississippi, Oklahoma, Maryland, Georgia, Texas, Ohio, Idaho, Oregon, 8 


Washington, California, Montana, Indiana, Nevada, North Carolina, Nebraska, Kansas, Colorado, 9 


North Dakota, Michigan, Iowa, Missouri, Maine, Tennessee, Arkansas, Wisconsin, New York, 10 


South Dakota, Arizona, Minnesota, Louisiana, Delaware, Wyoming, New Jersey, and New 11 


Mexico?  12 


 MR. BENSON:  MR. Schulz, that's exactly correct, because with the certified notarized 13 


documents I have on all that information, it is in Volume 1 of "The Law That Never Was". But 14 


there is one thing that Philander Knox said after all of the states; he says that it appears from the 15 


official records on file within the department that the states have ratified. "It appears." They have 16 


never said that it has been ratified. In fact, in "The Law That Never Was" on page 10, at a 16-page 17 


memorandum that I found in the National Archives in Washington, it says in the certified copies of 18 


the resolutions passed by the legislators of the several states ratifying the proposed Sixteenth 19 


Amendment, it appears that only 4 of these resolutions, those submitted by Arizona, North Dakota, 20 


Tennessee and New Mexico have quoted absolutely accurately and correctly the Sixteenth 21 


Amendment as proposed by Congress. The other 33 resolutions all contain errors, either of 22 


punctuation, capitalization or wording. Minnesota, it is to be remembered, did not transmit to the 23 
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department a copy of the resolution passed by the legislature of that state. The interesting part 1 


about Minnesota, and it is interesting because in the back on page 16, it says that the secretary of 2 


the governor had notified the officials in Washington that Minnesota had ratified the amendment. 3 


The secretary of the governor has no more authority than I do to make a ratification procedure, to 4 


say yes or no.  5 


 MR. BECRAFT:  MR. Schulz, can I ask one question since that matter has been brought 6 


up by MR. Bensen?  MR. Bensen, Can you find today even a copy of the document, the resolution 7 


of Minnesota ratifying the Sixteenth Amendment? Does it exist?  8 


 MR. BENSON: No, it does not. I brought that up before the state archives in Minnesota. 9 


And I had the director of the archives look at the documents with me and I said I want you to see 10 


and show you what you have done incorrectly and what's missing from the records. And he was 11 


amazed.  12 


 MR. SCHULZ: Thank you. Are the following facts true. Question 75. When California 13 


provided uncertified copies of its resolution to Secretary of State Philander Knox, Knox wrote the 14 


following to California Secretary of State Frank Gordon. "I have the honor to acknowledge the 15 


receipt of your letter of the 27th ultimo, transmitting a copy of the joint resolution of the California 16 


legislature ratifying the proposed amendment to the Constitution of the United States. And in reply 17 


thereto I have to request that you furnish a certified copy of the resolution under the seal of the 18 


state which is necessary in order to carry out the provisions of Section 205 of the revised statues of 19 


the United States." Is that true?  20 


 MR. BENSON: That's very, and I have the certified notarized document proving it.  21 


 MR. SCHULZ: How did MR. Jordan, secretary of state, or how did the state of California 22 


respond? Did they ever submit a certified copy under the seal of the state?  23 
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 MR. BENSON: I could never find where they submitted a certified document as required 1 


back to Philander Chase Knox. They simply do it. California butchered the Sixteenth Amendment. 2 


They changed wording, capitalization, punctuation. They did not agree with the Congress of the 3 


United States. One of Knox's duties when they don't agree is to then go to the Congress and say -- 4 


Look fellows, the states do not agree with you. Do you want to change the amendment? The only 5 


body that can change the amendment, any amendment, is the Congress of the United States. The 6 


states have no authority whatsoever to make any provision other than what was drafted by the 7 


Congress of the United States in any amendment.  8 


 MR. SCHULZ: Do you concur with that, MR. Becraft?  9 


 MR. BECRAFT: I am just going to repeat what the government itself says.  10 


 MR. SCHULZ: Which is?  11 


 MR. BECRAFT: And the cases hold. We are going to be getting into this matter further. 12 


There's more documentation.  13 


 MR. SCHULZ: Is it also true that when Wyoming governor, Joseph Carey telegraphed 14 


Philander Knox news that the Wyoming legislature had ratified the Sixteenth Amendment on 15 


February 3, 1913, Philander Knox telegraphed in return as follows: "Replying to your telegram of 16 


third, you are requested to furnish a certified copy of Wyoming's ratification of income tax 17 


amendment so there may be no question as to the compliance with Section 205 of revised statues."?  18 


 MR. BENSON: That's very true. And that document hasn't been found to this date.  19 


 MR. SCHULZ: Is it true that on February 15, 1913 a state department attorney, J. Rueben 20 


Clarke, informed Secretary of State Philander Knox in reference to the state of Minnesota, "The 21 


secretary of the governor merely informed the department that the state legislature has ratified the 22 


proposed amendment."?  23 
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 MR. BENSON: Yes, that's true. But he also says another thing that's extremely important; 1 


that's on page 19 of Volume 1, and page 15 of the 16-page memorandum that's in the National 2 


Archives in Washington. It says "Further, under the provision of the Constitution a legislature is 3 


not authorized to alter in any way the amendment as proposed by Congress. The function of the 4 


legislature consists merely in the right to approve or disapprove the proposed amendment."  5 


 MR. SCHULZ: Thank you. Question 77. Is it true that in the official records deposited in 6 


the archives of the United States, there is no certified copy of the resolution of the Minnesota 7 


legislature ratifying the Sixteenth Amendment?  8 


 MR. BENSON: That's very true and in fact, MR. Schulz, I went to the archives while I had 9 


been in Washington this last three or four days, and researched again and it's not there.  10 


 MR. BECRAFT: Nor is it in Minnesota.  11 


 MR. BENSON: Nor is it in Minnesota. That's correct. Thank you.  12 


 MR. SCHULZ: Is it true that in the documents possessed by the archives of the United 13 


States there are no certified copies of the resolutions ratifying the Sixteenth Amendment by 14 


California and Kentucky?  15 


 MR. BENSON: That's very true.  16 


 MR. SCHULZ: Is it true that the Kentucky Senate voted 22 to 9 against ratification of the 17 


Sixteenth Amendment?  18 


 MR. BENSON: Yes, MR. Schulz. And I am sorry that I chuckle at that, but it does make 19 


me chuckle. Because I say, I say, and I am dying to get before a jury with this because that's why I 20 


want the government to indict me so I can address a jury and say when in your wildest dreams or 21 


comprehension will 9 ever become greater than 22? And the individual that we will have on the 22 


witness stand will be my first judge, Paul Plunkett. Paul Plunkett said I have read his book, "The 23 
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Law That Never Was" and went on and on to praise it and to praise the work that I did. Then the 1 


hypocrite put me in prison for 4 years.  2 


 MR. SCHULZ: Is it true that MR. John Ashcroft is currently the attorney general of the 3 


United States?  4 


 MR. BECRAFT: I'm glad it's not Janet Reno.  5 


 MR. BENSON: Yes, that's very true.  6 


 MR. SCHULZ: Is it true that Attorney General John Ashcroft is the attorney general of the 7 


United States?    8 


 MR. BECRAFT: That is very self-evident. And he's the former governor of Missouri. He's 9 


a former congressman.  10 


 MR. SCHULZ: Is it true that when MR. Ashcroft was governor of Missouri, the Missouri 11 


Supreme Court rendered the following decision in a case involving MR. Ashcroft, that case being 12 


"Ashcroft v. Blunt," where the Missouri Supreme Court held, quote, the Senate and the House must 13 


agree on the exact text of any bill before they may send it to the governor. There may not be the 14 


slightest variance. The exact bill passed by the houses must be presented to and signed by the 15 


governor before it may become law, laying aside as not presently material alternative procedure by 16 


which a bill may become law without the governor's signature. The governor has no authority to 17 


sign into law a bill which varies in any respect from the bill passed by the houses."?  18 


 MR. BENSON: I love that case, MR. Schulz, yes, because it was right on point as to what 19 


my research uncovered. Yes. If the government wants to take me to trial, he shall be another 20 


witness besides Paul Plunkett, yes.  21 


 MR. SCHULZ: Is it true that during hearings regarding the ratification of the Sixteenth 22 


Amendment in Massachusetts, MR. Robert Luce made the following statement to the 23 
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Massachusetts Committee on Federal relations, "Questioned by the Committee, are we able to 1 


change it?  MR. Luce: No. You must either accept it or reject it."?  2 


 MR. BENSON: That's very true, MR. Schulz. All of these things are in Volume 1. Yes.  3 


 MR. SCHULZ: Is it true that on February 11, 1910, Kentucky Governor Augustus Wilson 4 


wrote a letter to the Kentucky House of Representatives wherein he stated as follows: "This 5 


resolution was adopted without jurisdiction of the joint resolution of Congress of the United States 6 


which had not been transmitted to and was not before the general assembly and in this resolution 7 


the words 'on incomes' were left out of the resolution of the Congress and if transmitted in this 8 


form, would be void and would subject the Commonwealth to unpleasant comment and for these 9 


reasons and because a later resolution correcting the omission is reported to have passed both 10 


houses, this resolution is returned to the House of Representatives without my approval."?  11 


 MR. BENSON: That's very true, but there's another story behind that. In fact, it's in front of 12 


that, because there was someone in the legislative body that called the legislators together and they 13 


heard that the Congress of the United States was going to adopt the Sixteenth Amendment. And 14 


they went ahead without the governor receiving anything from Washington, from Philander Chase 15 


Knox and the certified notarized documents that he is supposed to send. They went ahead and did 16 


what they did as you have just read. That's why they left the wording out. They didn't have the 17 


proper wording.  18 


 MR. BECRAFT: May I disagree with him?  19 


 MR. BENSON: Go ahead. You always do.  20 


 MR. BECRAFT: My personal conclusion from examining the evidence, you have certain 21 


very specific evidence that you can look at from which you draw certain conclusions. I think that 22 


when you combine the first resolution allegedly passed by the Kentucky legislature wherein they 23 
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deliberately left out the words "on income." I don't believe that was a deliberate mistake. I think 1 


that they intentionally left out those words on incomes because later on when they tried to push 2 


another resolution the second time, it gets bogged down in the senate.  3 


 MR. SCHULZ: In the senate, they voted 22 to 9 against it.  4 


 MR. BECRAFT: And then there were lies promoted by the clerk of the senate.  5 


 MR. SCHULZ: Thank you. Is it true that no state may change the wording of an 6 


amendment proposed by Congress?  7 


 MR. BENSON: That's very true, yes.  8 


 MR. SCHULZ: The basis of your answer is?  9 


 MR. BENSON: Section 205.  10 


 MR. BECRAFT: There's a number of cases, but then the exhibit that goes with this 11 


question is --  12 


 MR. SCHULZ: Do we have the Exhibit 47? 47. That is the document "How Our Laws Are 13 


Made." Could you enlighten us, MR. Benson, on the document "How Our Laws Are Made"?  14 


 MR. BENSON: How Our Laws Are Made, MR. Schulz, I don't have a copy of that with 15 


me because I gave it to you. It was the only one that I had. But it described very specifically how 16 


our laws are made from the beginning to the end. In other words, from when like what the 17 


Sixteenth Amendment, or any amendment, doesn't make any difference, how Congress must act, 18 


how the legislative body in the states must act. It describes how it is.  19 


 MR. BECRAFT: Then there's also the Hollings letter that I think the audience would like 20 


to see.  21 


 MR. BENSON: I would like, if I may.  22 


 MR. SCHULZ: Do we have Exhibit 47a? Would you read the Hollings letter, MR. 23 
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Benson?  1 


 MR. BENSON: Would you have MR. Hansen read it because I gave it to him.  2 


 MR. HANSEN: "Dear MR. Benson, thank you for your recent correspondence regarding 3 


states' roles in ratifying a constitutional amendment. I appreciate your interest in this interesting 4 


and important subject. Once Congress has passed a constitutional amendment, two-thirds of the 5 


states must vote up or down to ratify the amendment in its passed form within 7 years of 6 


congressional passage. As such, states are not able to amend a passed congressional constitutional 7 


amendment. However, states may hold a national convention with two-thirds of the states present 8 


to propose an amendment themselves which then must be ratified by three-fourths of the states 9 


before going to Congress for final passage. A national convention of states for this purpose has 10 


never occurred in American history. I have enclosed information on this topic for your review. 11 


"Again, thank you for your communication. Please do not hesitate to contact me again in the future 12 


when an issue of concern to you arises. With kindest regards, Ernest Hollings."  13 


 MR. BENSON: And there was issue of concern that arose with me with that letter because 14 


Senator Hollings said that there were two-thirds of the states. It takes three-fourths of the states to 15 


ratify an amendment to the United States Constitution, regardless of which one it is. It takes two-16 


thirds of the Congress of the United States to adopt the amendment. He is going to send me a 17 


corrected, as he told me, a corrected version of that two-thirds; they will make it the three-fourths.  18 


 MR. SCHULZ: This letter is dated November 29, 2001?  19 


 MR. BENSON: Yes, sir.  20 


 MR. SCHULZ: Is it true that on February 15, 1913 J. Reuben Clarke, an attorney 21 


employed by the Department of State drafted a memorandum to Secretary Knox wherein the 22 


following statements were made. "The resolutions passed by 22 states contain errors only of 23 
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capitalization, punctuation while those of 11 states contained errors in wording. Furthermore, under 1 


the provisions of the Constitution, a legislature is not authorized to alter in any way the amendment 2 


proposed by Congress, the function of the legislature consisting merely in the right to approve or 3 


disapprove the proposed amendment."?    4 


 MR. BENSON: That's very true, and that's in Volume 1 and I read from that earlier and 5 


that's a 16-page memorandum that he nicknames the Golden Key. It was astonishing for me to read 6 


that letter, that 16-page memorandum, after I believe I had completed 27 states and I knew I had to 7 


come to Washington to see whether or not everything was getting through to them like it should. 8 


And when I found this memorandum, yeah, I was --  9 


 MR. SCHULZ: Is it true that the Sixteenth Amendment reads follows. "Article 16, the 10 


Congress shall have power to lay and collect taxes on incomes from whatever source derived 11 


without apportionment among the several states and without regard to any census or enumeration"?  12 


 MR. BECRAFT: That's the way it reads.  13 


 MR. BENSON: The way it reads.  14 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "Article 15 


16, the Congress shall have power to lay and collect taxes on incomes from whatever source 16 


derived without apportionment among the several states and from any census or enumeration."?    17 


 MR. BECRAFT: It does not read that way and, in fact, when you leave out "and without 18 


regard to," and insert the word "from," like Oklahoma did, may I suggest that it means the exact 19 


opposite of what the Sixteenth Amendment reads.  20 


 MR. SCHULZ: Is it true that the Sixteenth does not read as follows, "Congress shall have 21 


power to lay and collect taxes from incomes from whatever source derived without apportionment 22 


among the states and without regard to census enumeration."?  23 
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 MR. BECRAFT: I have no idea what a census enumeration is but that's what California's 1 


resolution read.  2 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 3 


Congress shall have power to lay and collect taxes on incomes from whatever source derived, 4 


without apportionment among the several states, and without regard to any census or 5 


renumeration"?  6 


 MR. BECRAFT: That's what Illinois said.  7 


 MR. BENSON: That's what Illinois said, yes. There is another interesting story with 8 


Illinois,  MR. Schulz. I don't mean to belabor it, but this just happened in 1988. The legislators of 9 


the state of Illinois wanted to amend the Constitution.  10 


 MR. SCHULZ: The state Constitution?  11 


 MR. BENSON: Their state Constitution, which I believe you're very familiar with. They 12 


wanted to amend it and they spent $885,000 in sending out the booklets to amend it. And there was 13 


one word that was incorrect in that booklet that they sent out and that was in the original 14 


amendment and the word was "refusal." The word should have been "recusal" but they put in 15 


refusal. And they had to reject that. Illinois did reject that and corrected it before it went into the 16 


amendment.  17 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 18 


Congress shall have power to lay and collect taxes from whatever source derived without 19 


apportionment among the several states and without regard to any census or enumeration."?  20 


 MR. BECRAFT: That's the way the first Kentucky resolution read. And may I suggest that 21 


when you leave out the words "on incomes" in the Sixteenth Amendment, you do not have that in 22 


your alleged ratification. It's substantially different.  23 
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 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 1 


Congress shall have power to lay and collect taxes on income from whatever sources derived 2 


without apportionment among the states and without regard to any census or enumeration, which 3 


amendment was approved on the blank day of July, 1909."?  4 


 MR. BECRAFT: No, the change is in the amendment itself but the Georgia legislature 5 


went ahead and added for whatever reason certain words at the end.  6 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 7 


Congress shall have power to lay and collect taxes on incomes from whatever source derived 8 


without apportionment among the several states and without regard to any census of enumeration"?  9 


 MR. BECRAFT: That's what Mississippi said.  10 


 MR. BENSON: Yes.  11 


 MR. BECRAFT: That's not the way it reads.  12 


 MR. SCHULZ: Is it true that the Congress shall have power -- the Sixteenth Amendment 13 


does not read as follows, "The Congress shall have power to lay and collect taxes on incomes, from 14 


whatever source derived, with-out apportionment among the several states and without regard to 15 


any census of enumeration"?  16 


 MR. BECRAFT: That's what Idaho said but that's not what Congress approved.  17 


 MR. SCHULZ: Is it true that the Sixteenth Amendment does not read as follows, "The 18 


Congress shall have power to lay and collect taxes on incomes from whatever source derived, 19 


without apportionment among the several states, and without regard to any census or enumeration 20 


and did not submit the same to the legislatures of the several states for ratification."?  21 


 MR. BECRAFT: You read it "did not" and it reads "did submit," but in any event, what 22 


you read or whether it appears in black and white, that's what Missouri had to say but may I also -- 23 
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could we stop here and probably pull up Exhibit 48-H. May be a different exhibit but -- It's 1 


somewhere in the exhibits and I thought. That's the official one but I was looking for the one where 2 


you can see the original typed version and some state legislator drew right through the word "lay," 3 


and inserted "levy"; that's what Missouri did and that's what Georgia did too. They deliberately 4 


changed that word. You can see the actual -- there it is. Now, if a state legislature has no power to 5 


do, make any change, then may I suggest here that the purpose of the Missouri legislative assembly 6 


was to deliberately change the word lay to levy, and when you go through a lot of these documents, 7 


it looks like the state legislatures were deliberately sabotaging the process.  8 


 MR. BENSON: When MR. Becraft brings up sabotaging, that brings up the state of 9 


Jackson, Mississippi. There were people in Jackson, Mississippi that were ready to, the senate was 10 


ready to ratify the Sixteenth Amendment, but there were members of the Congress of the United 11 


States that came to Mississippi and promised the legislative body wine, women, song, whatever, 12 


new jobs in Washington, if they would vote no on the Sixteenth Amendment. If they would vote 13 


no. And that I have certified and notarized from the documents from the state of Mississippi.  14 


 MR. SCHULZ: The document says wine, women and song?  15 


 MR. BENSON: Yes, it does.  16 


 MR. BECRAFT: I thought that there was an investigation, because somebody stumbled on 17 


a whole bunch of liquor bottles in the cabinet.  18 


 MR. BENSON: It was a janitor. It's in the journal, MR. Schulz.  19 


 MR. SCHULZ: On the day after, the morning after the vote?  20 


 MR. BENSON: Yes. It was a janitor that was cleaning up, and what the janitor did with 21 


what he discovered and after he had witnessed and seen -- it's all in the journal -- the whiskey 22 


bottles and members of the legislative body being intoxicated, he immediately took what he found 23 
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to the governor. But then he found the governor had received the very same thing as far as whiskey 1 


and et cetera. So, it was buried in the documents that I was looking at in Mississippi. It was about a 2 


2000-page book with no index. I had to go page by page by page through it and that's how I found 3 


the investigation. When I saw investigation, I began to read. And that's when I found what I did 4 


with Mississippi.  5 


 MR. SCHULZ: Must have read like a novel?  6 


 MR. BENSON: Yes, it did, it really did.  7 


 MR. BECRAFT: Do we have some Mississippi folks here? Is that business as usual today?  8 


 MR. SCHULZ: Let's go on. Is it true that the state officials who prepare and send official 9 


notice of ratification of constitutional amendments to federal officials in Washington, D.C. do not 10 


have any authority to change the wording of the ratification resolution actually adopted by the state 11 


legislature."?  12 


 MR. BENSON: That's very true, MR. Schulz. And I would like to present to you and so 13 


you can put it with this proceeding the document that I was talking about from the state of Illinois. 14 


So you will have a record on it and everyone will be able to see it.  15 


 MR. SCHULZ: If that could be given by someone to MR. Bodine to be added to the 16 


evidence list for --  17 


 MR. BECRAFT: Could I add something to this? This is exactly what Arizona is allegedly 18 


reported to be one of the states that quoted the Sixteenth Amendment perfectly. The reason why it 19 


allegedly appears to Philander Knox to be correctly quoted is because the governor changed what 20 


the legislature adopted.  21 


 MR. BENSON: Correct, yes.  22 


 MR. SCHULZ: Is it true that the following states were included in Knox's list of 38 states: 23 
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Arizona, Arkansas, California, Colorado, Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, 1 


Maryland, Michigan, Mississippi, Missouri, Montana, New Jersey, New Mexico, North Dakota, 2 


Tennessee, Texas, Washington and Wyoming?  3 


 MR. BENSON: Yes, that's true. And that's in the back part of Volume 1 on page 380.  4 


 MR. SCHULZ: Is it true that the proposed Sixteenth Amendment, the income tax 5 


amendment, was never properly and legally approved by the Georgia state senate?  6 


 MR. HANSEN: Question 94b.  7 


 MR. BENSON: Yes.  8 


 MR. SCHULZ: Is it true that the actions taken by the state legislatures of Arizona, 9 


Arkansas, California, Colorado, Georgia, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maryland, 10 


Michigan, Mississippi, Missouri, Montana, New Jersey, New Mexico, North Dakota, Tennessee, 11 


Texas, Washington, and Wyoming, enacting on the proposed Sixteenth Amendment were violative 12 


of certain provisions of their state constitutions which were in effect and controlling at the time 13 


those states purportedly ratified the Sixteenth Amendment?  14 


 MR. BENSON: Yes, that's very true, MR. Schulz. That's why I have the voluminous 15 


amount of documents that I have because I have the state documents, the state Constitution, 16 


everything that happened in the state to make sure that I had everything and anything that went 17 


along with the Sixteenth Amendment. And when you read the states that you did, those are also in 18 


Volume 1 on page 362; this is where it says, it appears from the official records on file. And you 19 


mentioned the law or how our laws are made, that's also an exhibit in Volume 1 on page 363.  20 


 MR. SCHULZ:  MR. Becraft, I am holding a copy of the New York State Constitution. In 21 


my opinion, in my experience, most people don't know that there are state constitutions, that their 22 


states have a state Constitution. Is that your experience in general, MR. Becraft?  MR. Bensen?  23 
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 MR. BECRAFT: If that's true, I don't know. I have lived with most of my life about 1 


knowledge of the constitutions. I would guess that a lot of the American people have really never 2 


looked at either their state constitutions or their federal, but I never engaged in discussion in that.  3 


 MR. SCHULZ: I know for a fact that in New York, 88 and a half percent of the children 4 


are educated in public or government schools, and that they are never introduced to, told about the 5 


state Constitution.  6 


 MR. BENSON: Are they told how to fill out a 1040 form?  7 


 MR. SCHULZ: Yes.  8 


 MR. BENSON: They are.  9 


 MR. SCHULZ: Is it true that by the terms of their state constitutions, the people of those 10 


states have established their state governments?  11 


 MR. BECRAFT: That's truly true.  12 


 MR. BENSON: Yes.  13 


 MR. SCHULZ: Is it true by the terms of their state constitutions, the people of those states 14 


have not only enabled their state government but that they have prohibited and restricted the 15 


behavior of their state governments?  16 


 MR. BECRAFT: There are limitations in a lot of the constitutions. Quite often you will 17 


find in reference to the structure of the state constitutions, one of the very first articles or chapters 18 


of the Constitution on the front end is the declaration of rights.  19 


 MR. SCHULZ: Is it true that the state constitutions govern the behavior, the day-to-day 20 


behavior of state, local, school district, officials far more so than does the U.S. Constitution?  21 


 MR. BECRAFT: Yes.  22 


 MR. BENSON: Yeah.  23 
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 MR. SCHULZ: That it governs the behavior of the state legislatures?  1 


 MR. BECRAFT: Absolutely.  2 


 MR. BENSON: Yes.  3 


 MR. BECRAFT: Although within the last couple of days I have been looking at a number 4 


of state constitutions. It's been probably 15 years since I went through them all and started to look 5 


at in detail at all of the state constitutions. I have seen within the last 10 years efforts to eliminate 6 


restrictions on the legislatures. Alabama is going through that process right now because we are 7 


trying to rewrite our Constitution.  8 


 MR. SCHULZ: Is it true that any act of a state legislature, that it's repugnant to any 9 


provision of the state Constitution is abrogated?  10 


 MR. BECRAFT: That would depend on the jurisdiction that you're in. Some, let me give 11 


you an example. This will be related probably to some of the subject matter we are going to get 12 


into. Let's say that there is a constitutional provision that requires that during the course of the 13 


adoption of legislation certain things must be done. There is a split in our nation that you can divide 14 


the cases on this point up into 2 fields; there is a lot of authority in the states, opinions from the 15 


supreme courts that say all these provisions that say that a state legislature must do thus and such in 16 


reference to the adoption of a bill or mandatory, and then there's another line of cases that say well, 17 


those requirements are merely directory and even if you can prove that it did not happen, like 18 


reading a bill on 3 different days. If the state follows what is known as the Enrolled Bill Rule, then 19 


you are not going to get anywhere making a challenge in that respect.  20 


 MR. BENSON:  MR. Schulz, there are 21 states that hold with us on the Enrolled Bill 21 


Rule.  22 


 MR. SCHULZ: Is it true that citizens, you and I, we are free to do whatever we want to do 23 
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as long as the law does not prevent us or prohibit us from doing it. Is that generally true?  1 


 MR. BECRAFT: That's a general proposition.  2 


 MR. SCHULZ: On the other hand, is it also not true that those in government, including 3 


state legislatures, can only do what the law specifically authorizes them to do? If it's not written, 4 


they can't do it?  5 


 MR. BENSON: A very good example of that with the state of Illinois when they were 6 


making an attempt to amend the Constitution, they had to change it. They couldn't go ahead and 7 


send it out. They couldn't put it in their state Constitution.  8 


 MR. SCHULZ:  MR. Becraft, is it generally, I mean is it not true?  9 


 MR. BECRAFT: Yes.  10 


 MR. SCHULZ: That the state constitutions represent the will of the people in that no word 11 


can enter the state Constitution or be removed from the state Constitution except by a vote, a 12 


majority vote of the people at a general election? That is the case in New York. Is it not the case in 13 


--  14 


 MR. BECRAFT: I don't know of a single state where the amendment, where a Constitution 15 


can be changed other than by a vote.  16 


 MR. SCHULZ: A majority vote at a general election?  17 


 MR. BECRAFT: Yes.  18 


 MR. SCHULZ: Special election.  19 


 MR. BECRAFT: Yes. There may be some place like North Dakota but --  20 


 MR. SCHULZ: Is it not true that the state constitutions are all that stand between the 21 


people and total tyranny and total despotism?  22 


 MR. BECRAFT: Can I disagree with that?  23 
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 MR. SCHULZ: Yes.  1 


 MR. BECRAFT: I have a little file in my computer dealing with quotes and famous men 2 


and some judge said one time that you can have your state constitutions, but when it dies in the 3 


hearts of the people, it is meaningless. So I think that's a true proposition. You can still have state 4 


constitutions but if the people care nothing for them, it's the same as having no Constitution at all.  5 


 MR. SCHULZ: Let me then restate the question. The way the system is designed to work 6 


may be in sharp contrast to what is happening, but isn't it by design that the constitutions of the 7 


states stand between the people and tyranny and despotism?  8 


 MR. BENSON: Absolutely, yes.  9 


 MR. SCHULZ: What else did the founding fathers leave the people except the concept and 10 


the essential principles as embodied in state and federal and state constitutions?  11 


 MR. BECRAFT: Well, I think the general principle is acceptable, the general proposition 12 


that applies to federal and state constitutions that all power's inherent within the people.  13 


 MR. SCHULZ: With that in mind, let's continue with the questions then. Is it true that the 14 


state of Tennessee violated Article 2, Section 23 of the Tennessee Constitution -- Section 32 of the 15 


Tennessee Constitution by denying the people an opportunity to vote for their state legislators 16 


between the time the proposed Sixteenth Amendment, the income tax amendment, to the U.S. 17 


Constitution was submitted to the Tennessee legislature and the time the legislature voted to 18 


approve the amendment?  19 


 MR. BENSON: Yes, that's very true. In fact, when I was in Tennessee, I found the things I 20 


was finding there and what you are discussing now. I had a discussion with one of the attorneys 21 


from the state of Tennessee bringing out these infractions, yes.  22 


 MR. SCHULZ: So that we understand. The Tennessee Constitution, the people of the state 23 
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of Tennessee expressed their will. They put a provision in their Constitution directing the 1 


legislature not to act on any proposed amendment to the U.S. Constitution directing the legislature 2 


that receives -- we have two-year legislators in New York. I don't know how long the legislators are 3 


in Tennessee or were at that time, probably two years as well. But the people put in their 4 


Constitution a restriction on prohibition on the state legislature. The people said the legislature that 5 


receives a proposed amendment to the U.S. Constitution will not be, shall not be, must not be the 6 


legislature that acts on it. Because we the people want an election of our state legislatures between 7 


the time of the receipt of a proposed amendment and the time they act on it to give us the people an 8 


opportunity to participate in the process. We would like, the intent being that we the people want to 9 


know how our legislators, incumbents and challengers feel about a proposed amendment so that we 10 


can vote accordingly. Is that not the way it was designed to work? Was that provision in the 11 


Tennessee legislature at the time the legislature voted and did they violate that provision and the 12 


same legislature that received it, vote on it, deny the people their right to vote?  13 


 MR. BENSON: Yes, that's correct. In fact, you can go even to Illinois with the document 14 


that I have put into the record. What Illinois did was they sent out a template without the will of the 15 


people to vote; they sent out a pamphlet as to what they were going to do, as to what the legislative 16 


body was going to do. It wasn't a vote for the people, it was strictly what they were going to do.  17 


 MR. SCHULZ: Is it true that the state legislature of Tennessee also voted Article 2, 18 


Section 18 of the Tennessee Constitution by failing to read and pass on 3 different days the bill 19 


containing the proposed Sixteenth Income Tax Amendment to the U.S. Constitution?  20 


 MR. BENSON: That's very true, as Illinois did the same thing, yes.  21 


 MR. SCHULZ: Is it true that the people of the state of Tennessee approved the provision 22 


of their state Constitution requiring, mandating, directing the legislature to read on 3 separate days 23 
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all acts that the legislature was going to vote on with the intent being we don't want any -- to 1 


minimize the opportunity to slide something past us. We want it read on 3 separate days; anything 2 


the state legislature is going to act on and pass must be read on 3 different days in its entirety?  3 


 MR. BENSON:  MR. Schulz, that is exactly correct. The state legislatures have a rule-book 4 


that I also have copies from each and every state. As I told you, I covered everything. And so does 5 


federal government as to what they can do, what they cannot do. One of the interesting rules that I 6 


found with the Congress of the United States is Rule Number 9, expose corruption whenever 7 


discovered. Hey guys, when are you going to do it? You know. We have pleaded, I have pleaded 8 


with Congress as you have. What are you going to do about it? We have been to Washington how 9 


many times? They don't show up. Why don't they show up? They can't answer our questions 10 


because we are a hundred percent right.  11 


 MR. SCHULZ: Is it true in voting to approve the income tax amendment, the Tennessee 12 


state legislature also violated Article 2, Sections 28 and 29 of the Tennessee Constitution which 13 


prohibited the legislature from voting to impose an income tax on the people of Tennessee?  14 


 MR. BENSON: That's correct. All in Volume 1.  15 


 MR. SCHULZ: To understand this correctly. The people of the state of Tennessee in their 16 


state Constitution expressed their will. They enumerated. They authorized the legislature to act in 17 


certain ways and prohibited from acting in other ways. In fact, they prohibited the legislature from 18 


imposing an income tax on the people of Tennessee?  19 


 MR. BENSON: That's correct.  20 


 MR. SCHULZ: Is the state legislature the state of Tennessee currently trying to impose a 21 


state income tax?  22 


 MR. BENSON: Yes, I believe they are.  23 
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 MR. SCHULZ: What's happening down there at the state legislature?  1 


 MR. BENSON: I don't know other than I know that there's a big battle going on with, I 2 


think there has been some people that have finally spoke out; maybe they are waking up and maybe 3 


it's because of what we are doing. Look, we have given you a job. We have hired you; we are the 4 


boss, not you. We have a Constitution that says you can do A, B, C and that's all you can do. You 5 


can do no more. You must answer to us.  6 


 MR. SCHULZ: It seems to me as I have read some press reports --  7 


 MR. BECRAFT: I can tell you a few things.  8 


 MR. SCHULZ: -- thousands of people have been descending on the state legislature in 9 


opposition to this. There is talk show hosts are broadcasting, they have been broadcasting their 10 


shows from the lawn of the state capital and could it be, speculation I suppose, but could it be -- I 11 


am not there, I don't know if you have been there -- but could it be that the people of the state of 12 


Tennessee know full well that the legislature is prohibited by their state Constitution from imposing 13 


any income tax, state or federal, taking any action that would result in an imposition of a state 14 


income tax on the people of that state?  15 


 MR. BENSON: Yes, I believe that's correct.  16 


 MR. SCHULZ: Did you want to comment,  MR. Becraft?  17 


 MR. BECRAFT: Well, there is an existing decision made by the Supreme Court of 18 


Tennessee, "Jack Cole against McFarland," which in essence holds that the legislature can't impose 19 


an income tax on the wages of your typical Tennesseean. That's in essence what it has to say. A lot 20 


of the people that are fighting the effort of the powers that be to impose the Tennessee income tax, 21 


the people have been fighting that have been using that particular case and thrusting it into the face 22 


of the public officials, but the public officials nonetheless keep plowing ahead. The instance that 23 
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you're talking about happened within the last year; word leaked out last year that the legislature was 1 


secretly meeting at the state capital, maybe we can consider the income tax. Somebody inside that 2 


building called, I think it was a radio talk show host in Nashville and he put the word out and the 3 


people descended upon the state capital and they just shoved an angry fist in the legislature's face 4 


and the legislature really got scared and they thought the people were going to riot. That didn't 5 


happen, but nonetheless the people spoke, put the fear of God into the legislators and on that 6 


occasion they not adopt a state income tax law.  7 


 MR. SCHULZ: Did Thomas Jefferson say -- this reminds me of a quote -- did Thomas 8 


Jefferson say, "When the government fears the people, you have liberty, when the people fear the 9 


government, you have tyranny"?  10 


 MR. BECRAFT: I believe that was it, yes.  11 


 MR. BENSON: That's correct, yes.  12 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the Arizona 13 


state legislature violated Article 9, Section 9 of the state Constitution which prohibited the 14 


legislature from voting to pass any bill which imposed a tax on the people of Arizona unless the 15 


amount of the tax was fixed in the bill?  16 


 MR. BENSON: Yes, that's true.  17 


 MR. SCHULZ: Did the Arizona state legislature fix the amount of the federal income tax 18 


when it enacted on the Sixteenth Amendment?  19 


 MR. BECRAFT: Could you repeat the question?  20 


 MR. SCHULZ: Did the state legislature of the state of Arizona fix the amount of the 21 


federal income tax when they acted on the, purportedly approved the Sixteenth Amendment, the 22 


proposal to amend the U.S. Constitution with the Sixteenth Amendment?  23 
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 MR. BENSON: I guess they would fix it, yes.  1 


 MR. SCHULZ: They fixed it?  2 


 MR. BENSON: They would fix it, sure, but they didn't. That's correct.  3 


 MR. SCHULZ: They did not fix the amount?  4 


 MR. BENSON: That's correct?  5 


 MR. SCHULZ: As required by their state Constitution?  6 


 MR. BENSON: Their state Constitution.  7 


 MR. SCHULZ: Is it true that the State Senate of Arizona violated Article 4, Part 2, Section 8 


12 of the state Constitution by failing to read on 3 different days the bill containing the proposed 9 


Sixteenth Amendment to the U.S. Constitution?  10 


 MR. BENSON: Yes, that is true.  11 


 MR. SCHULZ: Is it true that the presiding officer of the State Senate of Arizona violated 12 


Article 4, Part 2, Section 15 of the state Constitution by failing to sign in open session the bill 13 


containing the proposed Sixteenth Amendment to the U.S. Constitution?  14 


 MR. BENSON: That's very true.  15 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the 16 


Arkansas state legislature violated Article 16, Section 11 of the state Constitution which prohibited 17 


the legislature from voting to pass any bill which imposed a tax on the people of Arkansas unless 18 


the bill specified the specific purpose to which the tax to be imposed under the bill would be 19 


applied?  20 


 MR. BENSON: That's true, yes.  21 


 MR. SCHULZ: Is it true that the State Senate of Arkansas violated Article 5, Section 22 of 22 


the state Constitution by failing to read on 3 different days the bill containing the proposed 23 
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Sixteenth Amendment to the U.S. Constitution?  1 


 MR. BENSON: Yes, that's true.  2 


 MR. SCHULZ: Is it true that after the governor vetoed the bill approving the proposed 3 


Sixteenth Amendment the Arkansas state legislature did not take the matter up again?  4 


 MR. BENSON: That's correct.  5 


 MR. SCHULZ: Is it true that the State Senate of California violated Article 4, Section 15 6 


of the state Constitution by failing to read on 3 different days the bill containing the proposed 7 


Sixteenth Amendment to the U.S. Constitution?  8 


 MR. BENSON: Yes, MR. Schulz, that's correct.  9 


 MR. SCHULZ: Is it true that the State Senate Assembly of California violated Article 4, 10 


Section 15 of the state Constitution by failing to record the yeas and nays on the vote of the bill 11 


containing the proposed Sixteenth Amendment to the U.S. Constitution?  12 


 MR. BENSON: Yes, that's correct.  13 


 MR. SCHULZ: Is it true that the Senate and House of the Colorado legislature violated 14 


Article 5, Section 22 of the state Constitution by failing to read on 3 different days the bill 15 


containing the proposed Sixteenth Amendment to the U.S. Constitution?  16 


 MR. BENSON: That's true, yes.  17 


 MR. SCHULZ: Question 94p. Is it true that the state senate of Idaho violated Article 3, 18 


Section 15 of the state Constitution by failing to read section by section just prior to the vote the 19 


bill containing the proposed Sixteenth Amendment to the U.S. Constitution?  20 


 MR. BENSON: Yes, that's true.  21 


 MR. SCHULZ: Is it true that the state legislature of Idaho violated Article 6, Section 10 of 22 


the state Constitution by failing to send to the governor the approved bill containing the proposed 23 
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Sixteenth Amendment to the U.S. Constitution?  1 


 MR. BENSON: Yes, that's true. And of course all of that is in Volume 1 of "The Law That 2 


Never Was", yes.  3 


 MR. SCHULZ: 94r. Is it true in voting to approve the Sixteenth Income Tax Amendment, 4 


the Illinois State Senate violated Article 4, Section 13 of the state Constitution by failing to print 5 


the bill containing the proposed Sixteenth Amendment before the final vote was taken and by 6 


failing to read the bill on 3 different days?  7 


 MR. BENSON: Yes, MR. Schulz, that is very true and they did the same thing with the 8 


state Constitution. I have all of those documents as far as the state Constitution, what they did 9 


wrong with that Constitution, all certified and notarized and Supreme Court cases to back up. 10 


When I went to the Supreme Court, I wanted them certified and notarized by the Supreme Court 11 


and they said no, you have got our seal, our stamps. I said I want them certified and notarized. So, 12 


they did.  13 


 MR. SCHULZ: So, this all causes me to ask a rhetorical question; just whose government 14 


is this? By and for the people or is it by and for the government?  15 


 MR. BENSON: It is supposed to be ours. I am sorry that I interrupted. It is supposed to be 16 


ours, but it is today just the opposite. And reading through the many journals that I did, this same 17 


corruption went on in 1909, 1913. I read the documents from 1909, for a 7-year period because 18 


there was a 7-year cap on the Sixteenth Amendment. Anyone that came in after the 7 years, it was 19 


too late. They couldn't be counted.  20 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the Kansas 21 


state legislature violated Article 11, Section 205 of the state Constitution which prohibited the 22 


legislature from voting to pass any bill which imposed a tax on the people of Kansas unless the bill 23 
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specified the specific purpose to which the tax to be imposed under that bill would be applied?  1 


 MR. BENSON: Yes. Once again, certified notarized documents and it is in Volume 1 at 2 


page 161 and 166.  3 


 MR. SCHULZ: Question 94t. Is it true that in voting to approve the income tax 4 


amendment, the Kansas state senate violated Article 2, Section 128 of the state Constitution by 5 


failing to record the vote on the bill containing the proposed Sixteenth Amendment to the U.S. 6 


Constitution?  7 


 MR. BENSON: Yes. That's also in Volume 1 at 161 and 166.  8 


 MR. SCHULZ: Is it true that in voting to the income tax amendment, the Kansas House, 9 


state House of Representatives violated Article 2, Section 133 of the state Constitution by failing to 10 


read section by section the bill containing the proposed Sixteenth Amendment to the U.S. 11 


Constitution.    12 


 MR. BENSON: Yes, that's very true.  13 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the 14 


Louisiana state legislature violated Articles 224 and 227 of the Louisiana Constitution which 15 


prohibited the legislature from voting to impose a federal income tax on the people of the 16 


Louisiana?  17 


 MR. BENSON: Yes, that is true,  MR. Schulz.  18 


 MR. SCHULZ: Is it true that in voting to approve the income tax amendment, the 19 


Michigan state legislature violated Article 9, Section 6, of the state Constitution which prohibited 20 


the legislature from voting to pass any bill which imposed a tax on the people of Michigan unless 21 


the bill specified the specific purposes to which the tax to be imposed under that bill would be 22 


applied?  23 
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 MR. BENSON: That's true, 179 and 183 in Volume 1 of "The Law That Never Was".  1 


 MR. SCHULZ: You have certified notarized documents?  2 


 MR. BENSON: That's correct.  3 


 MR. SCHULZ: You checked the Constitution for all of these questions? You checked the 4 


Constitution that was in effect and controlling at the time?   5 


 MR. BENSON: At that point in time. I could not go beyond. If the Constitution were 6 


changed. I had to set in my mind frame at the 1909 period and 7 years forward, and that's all. I was 7 


living in those years, so to speak. I couldn't go beyond that, because those were the issues and the 8 


questions that I was dealing with.  9 


 MR. SCHULZ: So, you obtained a copy of the Constitution that was in effect and 10 


controlling at the time the legislature voted?  11 


 MR. BENSON: That's absolutely correct.  12 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the 13 


Mississippi state House of Representatives voted Article 4, Section 59 of the state Constitution by 14 


failing to read 3 times on 3 different days the bill containing the proposed Sixteenth Amendment to 15 


the U.S. Constitution?  16 


 MR. BENSON: Yes, that's very true, MR. Schulz. And it continued to amaze me as my 17 


reading went on as for why these states are not following what their Constitution says. There is so 18 


many of them that did not read it two or three times. It's simply they didn't do it.  19 


 MR. SCHULZ:  MR. Becraft, is there any statute of limitations on constitutionality? Let 20 


me ask the question another way; is it possible --  21 


 MR. BECRAFT: A statute or an act of government can be attacked at any time if it's 22 


unconstitutional.  23 
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 MR. SCHULZ: So, is it fair to say that the intent, the idea behind this doctrine that there is 1 


no statute of limitations on constitutionality? The idea behind that is that government, including the 2 


state legislature, the governor, the President, the Congress, cannot seize power from the people no 3 


matter how long the people might delay in challenging the exercise of that power?  4 


 MR. BECRAFT: True.  5 


 MR. BENSON: Absolutely correct. And what we are dealing with,  MR. Schulz, is a 6 


fraudulent act and fraud makes it even stronger. In Volume 1 I address the, or Volume 2, I address 7 


the fraudulent issue at the bottom of page 3, top of page 4. That fraud vitiates every contract from 8 


its inception.  9 


 MR. BECRAFT:  MR. Schulz, at the time we --  10 


 MR. SCHULZ: But in the Stahl case we are reminded that the court said the matter of 11 


fraud with respect to the amendment of the United States, the Constitution of the United States of 12 


America, that that's really a political question for Congress to decide. Did they duck the question?  13 


 MR. BENSON: They completely ducked the question, absolutely.  14 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment the 15 


Mississippi state senate violated Article 4, Section 59 of the state Constitution by failing to read the 16 


bill in full immediately before the vote on its final passage?  17 


 MR. BENSON: Yes, that's very true.  18 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Missouri 19 


state legislature violated Article 9, Section 1, of the Missouri Constitution which prohibited the 20 


legislature from voting to impose federal income tax on the people --  21 


 MR. BECRAFT: Of Missouri.  22 


 MR. BENSON: Of Missouri, yes.  23 
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 MR. SCHULZ: There's a mistake in that question. Let me read the question again. Is it true 1 


that in voting to approve the income tax amendment, the Missouri state legislature violated Article 2 


9, Section 1 of the -- Article 10, Section 1 of the Missouri Constitution which prohibited the 3 


legislature from voting to impose a federal income tax on the people of Missouri?  4 


 MR. BENSON: Yes, that's very true, and that's on page 191 and 194 in Volume 1 of "The 5 


Law That Never Was".  6 


 MR. SCHULZ: Is it true that the Missouri state legislature also violated Article 5, Section 7 


14 of the Missouri Constitution which required the legislature to submit to the governor the bill 8 


approving the proposed Sixteenth Amendment?  9 


 MR. BENSON: Yes, that's very true.  10 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Montana 11 


state House of Representatives violated Article 5, Section 22 of the state Constitution by failing to 12 


print the bill containing the proposed Sixteenth Amendment to the U.S. Constitution prior to the 13 


vote on its passage?  14 


 MR. BENSON: That's very true, yes.  15 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the presiding 16 


officer of the Montana state senate violated Article 5, Section 27 of the state Constitution by failing 17 


to publicly read in open session the bill containing the proposed Sixteenth Amendment to the U.S. 18 


Constitution just prior to signing the bill?  19 


 MR. BENSON: Yes, that's true.  20 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the New 21 


Mexico state legislature, both the Senate and the House violated Article 4, Section 20 of the state 22 


Constitution requiring enrollment and engrossment, a public reading in full and signing by the 23 
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presiding officers of the recording of all those acts in the journals?  1 


 MR. BENSON: Yes, that's very true. 279 and 282 in "The Law That Never Was", Volume 2 


1.  3 


 MR. SCHULZ: Is is true that in voting to approve the Sixteenth Amendment, the New 4 


Mexico State House of Representatives violated Article 4, Section 15 of the state Constitution by 5 


failing to read 3 different times -- 3 times on 3 different days the bill containing the proposed 6 


Sixteenth Amendment to the U.S. Constitution?  7 


 MR. BENSON: Yes, that's true.  8 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the North 9 


Dakota state legislature violated Article 2, Section 14 of the state Constitution which requires 10 


reenactment and publication of amendments?  11 


 MR. BENSON: Yes, that's true. 173 and 178 of "The Law That Never Was", Volume 1.  12 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the North 13 


Dakota state legislature, both Senate and the House, violated Article 2, Section 63 of the state 14 


Constitution which requires 3 readings of the bill at length on 3 different days?  15 


 MR. BENSON: Yes, that's true.    16 


 MR. SCHULZ: Is it true in voting to approve the Sixteenth Amendment, the Texas House 17 


of Representatives violated Article 3, Section 37 of the state Constitution by voting on the bill 18 


before the bill was reported out of committee?  19 


 MR. BENSON: Yes, that's very true.  20 


 MR. SCHULZ: 94ii. Admit that in voting to approve the income tax amendment, the 21 


Texas state legislature violated Article 3, Section 48 of the state Constitution which prohibited the 22 


legislature from voting to impose a federal income tax on the people of Texas?  23 







 


 
 


Copyright 2002 by W e  T h e  P e o p l e  F o u n d a t i o n  in Association with eKnowledge Group—the transcript may be quoted, 
copied, and redistributed for non-commercial use only.  For more information or to purchase video/evidence/VCD/VHS please visit 


w w w . g i v e m e l i b e r t y . o r g  


194


 MR. BENSON: Yes, that's true.  1 


 MR. SCHULZ: 94jj. Is it true that in voting to approve the Sixteenth Amendment, the 2 


presiding officer of the Texas Senate violated Article 3, Section 38 of the state Constitution by 3 


failing to publicly read in open session the bill containing the proposed Sixteenth Amendment to 4 


the U.S. Constitution just prior to signing the bill?  5 


 MR. BENSON: Yes, that's very true. Page 89 and 96 of "The Law That Never Was". 6 


Volume 1.  7 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment the Texas 8 


state legislature also violated Article 3, Section 33 of the state Constitution which required the 9 


House to act first on all money bills?  10 


 MR. BENSON: Yes, that's true.  11 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the 12 


Washington state legislature violated Article 7, Section 2 of the state Constitution which prohibited 13 


the legislature from imposing a tax upon the people of the state unless the tax was a uniform and 14 


equal rate of taxation?  15 


 MR. BENSON: Yes, that's true. Page 113, 118, Volume 1 of "The Law That Never Was".  16 


 MR. SCHULZ: Is it true that the Washington state legislature also violated Article 3, 17 


Section 12 of the Washington Constitution which required the legislature to submit to the governor 18 


the bill approving the proposed Sixteenth Amendment?  19 


 MR. BENSON: Yes, that's true.  20 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Wyoming 21 


state legislature violated Article 15, Section 13 of the state Constitution which prohibited the 22 


legislature from voting to pass any bill which imposed a tax on the people of Wyoming unless the 23 
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bill specified a specific purpose to which the bill to be imposed under the -- unless the tax -- just a 1 


second -- unless the bill specified the specific purpose to which the tax to be imposed under that 2 


bill would be applied?  3 


 MR. BENSON: Yes, that's true. Page 265 and 271, Volume 1 of "The Law That Never 4 


Was".  5 


 MR. SCHULZ: Is it true that in voting to approve the Sixteenth Amendment, the Wyoming 6 


state legislature violated Article 3, Section 20 of the state Constitution by voting only on the title of 7 


the bill?  8 


 MR. BENSON: Yes, that's very true, MR. Schulz.  9 


 MR. SCHULZ: Is it true that the income tax at -- before I go on.  MR. Benson, if I might 10 


say this, the people are indebted to you.  11 


 MR. BENSON: Thank you, MR. Schulz.  12 


 MR. SCHULZ: They are indebted to you and MR. Beckman for deciding first to undertake 13 


this task. And then for the sacrifice that was obviously part and parcel of completing this task. 14 


Going to every state and doggedly pursuing every single document related to the ratification of the 15 


Sixteenth Amendment, and documenting it as thoroughly as you have. Again, thank you.  16 


 MR. BENSON: Thank you.  17 


 MR. SCHULZ: Is it true that the income tax at Subtitle A of the Internal Revenue Code 18 


cannot be lawfully and constitutionally collected if the Sixteenth Amendment is not a valid 19 


amendment to the Constitution of the United States,  MR. Becraft?  20 


 MR. BECRAFT: Yes.  21 


 MR. SCHULZ: The basis of your answer to the question?  22 


 MR. BECRAFT: A wide variety of cases wherein the courts mentioned, just like you 23 
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pointed out yesterday with the New York Times and all of the statements by the public officials. 1 


The same things manifests itself in the courts and I think if you'll hold up here on the screen, the 2 


Parker case, "Parker against the Commissioner of Internal Revenue." We've highlighted in yellow 3 


some of the various statements that they make. For example, I am looking at part of the Parker 4 


decision, the second yellow part; it says Sixteenth Amendment merely eliminates the requirement 5 


that the direct income tax be apportioned among the states. You're looking at the Sixteenth 6 


Amendment from that view point; if you eliminate it, we are back to the same type of constitutional 7 


standard for imposition of taxes as under the Pollock decision. So direct taxes would have to be, the 8 


direct income taxes would have to be apportioned.  9 


 MR. SCHULZ: Is it true that the income tax imposed by Subtitle A are not apportioned, so 10 


if the Sixteenth Amendment was not ratified, the taxes imposed by Subtitle A are not constitutional 11 


under Pollock?  12 


 MR. BECRAFT: Yeah, the current income tax is not apportioned just like the first income 13 


tax that was challenged in the Pollock case was not apportioned.    14 


 MR. SCHULZ: It's not constitutional under the Constitution; it violates the Constitution?  15 


 MR. BECRAFT: Taking into consideration the Sims decision that declares that income is 16 


property, no doubt about it, yes.  17 


 MR. SCHULZ: Is it true that in 1913 Congress passed the following income tax act. 18 


Quoting from its Section A, Subdivision 1. "That there shall be levied, assessed, collected and paid 19 


annually upon the entire net income arising or accruing from all sources in the proceeding calendar 20 


year to every citizen of the United States, whether residing at home or abroad, and to every person 21 


residing in the United States, though not a citizen thereof, a tax of one percentum and a like tax 22 


shall be assessed, levied, collected and paid annually upon the entire net income from all property 23 
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owned and of business trade or profession carried on in the United States by persons residing 1 


elsewhere."?  2 


 MR. BECRAFT: You accurately read Section 2, Subparagraph A, Subdivision 1 of the 3 


1913 act. Section 1 of this bill was a tariff, a protective tariff for the duties and imports. Section 2 4 


started, I think page 166.  5 


 MR. SCHULZ: And the act is the act, is 38 statutes, 166?  6 


 MR. BECRAFT: Correct.  7 


 MR. SCHULZ: Passed on October 3, 1913?  8 


 MR. BECRAFT: Ye. The first income tax under the Sixteenth Amendment.  9 


 MR. SCHULZ: Is it true that MR. Brushaber, a citizen, MR. Brushaber, challenged this 10 


income tax as being unconstitutional?  11 


 MR. BECRAFT: I call him Brushaber; a lot of people do. There is a lot of different ways 12 


to pronounce that name; but that's exactly what happened in this particular case, which is now 13 


displayed on the screen.  14 


 MR. SCHULZ: Is it true that in the Brushaber decision, the United States Supreme Court 15 


held that the tax on income was an excise tax?  16 


 MR. BECRAFT: That's the thrust of the opinion and there is a sentence in the case that 17 


deals with that proposition, it's something like 200 words long; it's extremely complicated. It 18 


resulted in confusion. But a number of courts have flat out stated that Brushaber declares that the 19 


income tax is an excise tax.  20 


 MR. HANSEN: The Supreme Court justice who ruled in that case, was it not E.B. White?  21 


 MR. BECRAFT: He had written a dissenting opinion in the Pollock case.  22 


 MR. HANSEN: So he may have had an axe to grind in that case?  23 
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 MR. BECRAFT: He was the justice on the Supreme Court back in 1894 when the Pollock 1 


case was decided. He wrote a dissent. He said it was an excise tax. By the time of 1914, 1915, 2 


1916, he's now chief justice so he can naturally assign, and he did obviously in this case, assign 3 


writing of the opinion to himself.  4 


 MR. SCHULZ: Let's go to question 104, MR. Bodine. Is it true that in "Eisner v. 5 


Macomber," the U.S. Supreme Court held a tax on income was a direct tax but could be imposed 6 


without apportionment because the Sixteenth Amendment gave Congress the power to lay and 7 


correct taxes on incomes from whatever source derived without apportionment among the states 8 


and without regard to any census or enumeration?   9 


 MR. BECRAFT: If that's posed as a question, I will answer yes and we now have Exhibit 10 


54 up on the screen, the yellowed portions of the Eisner case.  11 


 MR. SCHULZ: What was the date of the Brushaber decision by the United States Supreme 12 


Court?  13 


 MR. BECRAFT: 1916.  14 


 MR. SCHULZ: 1915.  15 


 MR. BECRAFT: 1916.  16 


 MR. SCHULZ: What was the date of the Eisner decision?  17 


 MR. BECRAFT: 1920.  18 


 MR. SCHULZ: So, is it fair to say that the United States Supreme Court, in speaking to -- 19 


was this --  20 


 MR. BECRAFT: May I suggest something? This is the last --  21 


 MR. SCHULZ: Yes. Go ahead.  22 


 MR. BECRAFT: This would be one of the last times in which the Supreme Court of the 23 
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United States took the opportunity, kind of characterized what the Sixteenth Amendment 1 


accomplished.   2 


 MR. SCHULZ: But with respect to the issue of direct versus indirect; in the Brushaber 3 


decision, the United States Supreme Court characterized the income tax as an indirect tax. 4 


However, four years later the U.S. Supreme Court appears to have, did in fact, overrule or overturn 5 


its earlier decision by declaring it to be a direct tax.  6 


 MR. BECRAFT: I whole heartedly agree.  7 


 MR. SCHULZ: And is this not the last time that the U.S. Supreme Court spoke on this 8 


subject?  9 


 MR. BECRAFT: To my knowledge.  10 


 MR. SCHULZ: In looking at the Eisner decision, is it not true that the court held as 11 


follows: The Sixteenth Amendment must be construed in connection with the taxing clauses of the 12 


original Constitution and the effect attributed to them before the amendment was adopted. In 13 


"Pollock v. Farmers" under the act of August 27, 1894, it was held that taxes upon rents and profits 14 


of real property were in effect direct taxes upon the property from which such income arose, 15 


imposed by reason of ownership, and that Congress could not impose such taxes without 16 


apportioning them among the states according to population as required by Article 1, Section 2, 17 


Clause 3, and Section 9, Clause 4 of the original Constitution?  18 


 MR. BECRAFT: I believe we have that up on the screen. Well, not necessarily there. But 19 


that is a quote from the decision, MR. Schulz.  20 


 MR. SCHULZ: Do we have Exhibit 54,  MR. Bodine?  21 


 MR. BECRAFT: It's on the screen -- yes, it is. I agree the very top yellowed part is what 22 


you just read.  23 
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 MR. SCHULZ: Before we go further, let me ask MR. Becraft; the United States Supreme 1 


Court in "Plessy versus Furguson"  2 


 MR. BECRAFT: Overruled.  3 


 MR. SCHULZ: Declared blacks to be separate but equal?  4 


 MR. BECRAFT: True.    5 


 MR. SCHULZ: The United States Supreme Court years later reverse itself and declared 6 


blacks equal?   7 


 MR. BECRAFT: True.  8 


 MR. SCHULZ: In "Brown versus Board of Education"; is that true?  9 


 MR. BECRAFT: I believe so but that happens occasionally.  10 


 MR. SCHULZ: So the Supreme Court does reverse itself occasionally?  11 


 MR. BECRAFT: True.  12 


 MR. SCHULZ: Did it not, and it reversed itself on the issue of income taxes, whether they 13 


are indirect or direct --  14 


 MR. BECRAFT: Here you have self evidently a pronouncement by the Supreme Court in 15 


the Eisner case, which when anybody sits down and reads, it quite evidently appears that the 16 


Supreme Court is characterizing the federal income tax as a -- the exercise of the direct taxing 17 


power and that the purpose and function of the Sixteenth Amendment was to eliminate any 18 


requirement that such a direct tax imposed upon the property known as income be apportioned. 19 


And that appears to be -- although I have some arguments with some people saying well no, that's 20 


not the way it is. I just go along with the plain wording and I think you do too.  21 


 MR. SCHULZ: So, on the issue of whether or not an income tax, direct tax on people, an 22 


income tax is a direct or indirect tax, would not a reasonable person, a reasonable man have to 23 
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conclude in looking at the array of decisions and concerning himself with just what the United 1 


States Supreme Court has had to say on the subject. Would not a reasonable man conclude based 2 


on Eisner, the last time the United States Supreme Court spoke on the subject, a reasonable man 3 


would have to conclude it's a direct tax?  4 


 MR. BECRAFT: True, and when combined with later decisions by the federal appellate 5 


courts, when they come out and characterize the nature of the tax, they say the same thing.  6 


 MR. SCHULZ: We'll get to that in a moment. Thanks. Did the Supreme Court in Eisner 7 


also say, "Afterwards and evidently in recognition of the limitation upon the taxing power of 8 


Congress thus determined, the Sixteenth Amendment was adopted in words lucidly expressing the 9 


object to be accomplished. The Congress shall have power to lay and collect taxes on incomes from 10 


whatever source derived without apportionment among the states and without regard to any census 11 


or enumeration as repeatedly held, this did not extend the taxing power to new subjects but merely 12 


removed the necessity which otherwise might exist for an apportionment among the states of taxes 13 


laid on income"; is that not part of the Eisner decision?  14 


 MR. BECRAFT: You read quite well, straight out of the opinion.  15 


 MR. SCHULZ: Did court then go on to say, "A proper regard for its genesis, as well as its 16 


very clear language, requires also that this amendment shall not be extended by loose construction 17 


so as to repeal or modify except as applied to income, those provisions of the Constitution that 18 


require an apportionment according to population for direct taxes upon property, real and personal. 19 


This limitation sill has an appropriate and important function and is not be overridden by Congress 20 


or disregarded by the courts?  21 


 MR. BECRAFT: So true; that's out of the case.  22 


 MR. SCHULZ: These are some series of questions that are not now before the panel or in 23 
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the evidence in the record, but will be. Is it not true,  MR. Becraft, that the federal appeals courts 1 


have declared the income tax, certain federal appeals courts, have declared the income tax to be a 2 


direct tax?  3 


 MR. BECRAFT: That's true.  4 


 MR. SCHULZ: Is it not true that the Fifth Circuit Court of Appeals in 1984 in Parker v. 5 


Commissioner held as follows: The Sixteenth Amendment merely eliminates the requirement that 6 


the direct income tax be apportioned among the states. The Sixteenth Amendment was enacted for 7 


the express purpose of providing for a direct income tax?  8 


 MR. BECRAFT: That's what the Parker court said.  9 


 MR. SCHULZ: Is it not also true that the the Seventh Circuit in 1986, in "Coleman versus 10 


Commissioner" held that the argument, that the income tax was an excise tax, was frivolous on its 11 


face, the court having declared the power thus long predates the Sixteenth Amendment which did 12 


no more than remove the apportionment requirement?  13 


 MR. BECRAFT: The Seventh Circuit said that in that case.  14 


 MR. SCHULZ: Is it true that the Eighth Circuit in 1980 in "The United States versus 15 


Francisco", held that the cases cited by Francisco clearly established that the income tax is a direct 16 


tax?  17 


 MR. BECRAFT: True.  18 


 MR. SCHULZ: Is it true that the Tenth Circuit in 1982 in the case "United States v. 19 


Lawson" held the Sixteenth Amendment removed any need to apportionment income taxes among 20 


the states that otherwise would have been required by Article 1, Section 9, Clause 4?  21 


 MR. BECRAFT: That court said that.  22 


 MR. SCHULZ: So here we have, is it not true, 6 -- how many courts of appeals, federal 23 
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courts of appeals are there?  1 


 MR. BECRAFT: In the states we have 11; when you throw in the D.C. circuit, that's 12. 2 


Then we've also within the last couple of years got another one; basically a total of 13.  3 


 MR. SCHULZ: So we have 6 of the federal appeals courts ruling and comporting, 4 


complying with the United States Supreme Court in the Eisner decision declaring the income tax to 5 


be a direct tax and that it is the Sixteenth Amendment that authorizes Congress to impose an 6 


income tax on the people without apportionment?  7 


 MR. BECRAFT: That is correct.  8 


 MR. SCHULZ: So the issue of the ratification of the Sixteenth Amendment then becomes 9 


all the more important?  10 


 MR. BECRAFT: Yes.  11 


 MR. SCHULZ: And if the Sixteenth Amendment was not properly or legally ratified, we 12 


are then left with essentially control by the Constitution which requires apportionment of an 13 


income tax?  14 


 MR. BECRAFT: Yeah, and we would go back to the condition of the law of the point 15 


under the Pollock case which held in order to tax the income from real personal property, the tax 16 


had to be apportioned, which is extremely difficult.  17 


 MR. HANSEN:  MR. Becraft, I have a question about the apportionment requirement. If, 18 


would there be a requirement to modify the other amendments or the other parts of the 19 


Constitution, for instance, Article 1, Section 9, Clause 4; Article 1, Section 2, Clause 3, which 20 


reference the requirement for apportionment among states of direct taxes. Would there have been a 21 


requirement as a result of the Sixteenth Amendment to go back and modify those clauses to remove 22 


or to make an exception to the apportionment requirement and create an enabling clause?  23 
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 MR. BECRAFT: Are you saying or are you asking whether or not the Sixteenth 1 


Amendment modified those provisions?  2 


 MR. HANSEN: Yes. If it did, would there have been a requirement for Congress to explain 3 


that in those portions of the Constitution as a result of the changes introduced by the Sixteenth 4 


Amendment?  5 


 MR. BECRAFT: Yeah, and there were during the course of the effort to propose the 6 


Sixteenth Amendment, there were such ideas generated by Congress -- Well, let's knock out those 7 


provisions. That didn't happen. But, you know, if Congress were going to modify other provisions 8 


of the Constitution, one would naturally expect that any such amendment would say this previous 9 


provision of the Constitution is being amended; that didn't happen. And because it didn't happen, 10 


Justice White made certain comments in that respect in his decision in the Brushaber case.  11 


 MR. HANSEN: Was that the same chief justice that ruled in the Eisner case?  12 


 MR. BECRAFT: I can't recall off the top of my head. I don't think White wrote Eisner, did 13 


he?  14 


 MR. SCHULZ: I am struggling here,  MR. Becraft. There is a line of questioning here 15 


which we have, which will be part of the record of this citizens' hearing, which raises the void for 16 


vagueness doctrine in which we point out that in spite of the fact that we have the United States 17 


Supreme Court in Eisner holding that the income tax is a direct tax and therefore subject to the 18 


apportionment requirement; and that we have these federal courts of appeals in the 1980s all 19 


agreeing. We also have some federal court of appeals that have ruled explicitly, clearly, that the 20 


tax, the income tax is an indirect tax.  21 


 MR. BECRAFT: That is true.  22 


 MR. SCHULZ: Obviously those federal appeals courts rulings that conflict with the 23 
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Constitution and the Eisner, United States Supreme Court in Eisner, should be disregarded, any 1 


reasonable man would disregard those. The people within those districts served by those appeals 2 


courts as reasonable people looking only at the United States Supreme Court decision in Eisner 3 


could disregard, could ignore those federal appeals courts decisions that ruled, that hold that the tax 4 


is an indirect tax, could they not?  5 


 MR. BECRAFT: I have to acknowledge that people do that. However, even the decisions 6 


that deal with a construction or interruption of what was accomplished by means of the Sixteenth 7 


Amendment; when they reached the result -- Oh, the Sixteenth Amendment declares that it's an 8 


excise. It doesn't matter to me, under either argument whether the court, this looking at the 9 


Sixteenth Amendment declares it as a direct tax or whether the court that's looking at the Sixteenth 10 


Amendment declares that it's an excise tax, sill both positions are dependent upon the Sixteenth 11 


Amendment.  12 


 MR. SCHULZ: And the right to labor, and the jurisdiction, the constitutional restriction, 13 


the legislative jurisdiction, violations and so forth. But it does in the alternative, even if the Eisner 14 


didn't rule that way, in holding that the tax is a direct tax. In the alternative we have, the people 15 


have another argument here, and that is given all of these conflicting opinions by the, call them 16 


lower courts, we could certainly argue that the whole matter is very vague and that would bring 17 


into issue the void for vagueness doctrine, legal doctrine, would it not?  18 


 MR. BECRAFT: Can I pose a question to you in response to your question? Don't you as 19 


an ordinary American think that the courts of this nation should have reached unanimous 20 


agreement on the nature of the federal income tax after some, you know, 90 years? Do you not? 21 


That's my personal opinion. I think the courts should be unanimous. The problem, however, is that 22 


the courts are not unanimous. You can sit there and point out these conflicting opinions.  23 
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 MR. SCHULZ: The only thing that matters is what the United States -- (inaudible).  1 


 MR. HANSEN: Apply that to more than one taxpayer.  2 


 MR. BECRAFT: But I don't see them even following that in their day-to-day operations. 3 


And their lawyers don't.  4 


 MR. SCHULZ: 5 


 MR. BANISTER: This is a good point. If the United States Supreme Court has declared 6 


the income tax to be a direct tax, it's safe to say that the only reason the Service, the Internal 7 


Revenue Service, the enforcing people are enforcing payment of the income tax as though payment 8 


were compulsory, is because of the Sixteenth Amendment.  9 


 MR. BANISTER: There is no doubt about that; at least I can speak up until 1999, when I 10 


was there. In fact, I brought this up briefly yesterday, there is a pamphlet that the IRS hands out to 11 


the population enmass. I imagine millions of these have gone out. It's called the amazingly, "Just 12 


the Facts of Why Do I Have to Pay Taxes?"  13 


 MR. BENSON: I never received one, Joe.  14 


 MR. BANISTER: You went and looked for the facts and you didn't find them here. But in 15 


this pamphlet of facts relating to the Sixteenth Amendment it says, I quote, "Congress used the 16 


power granted by the Constitution and the Sixteenth Amendment and made laws requiring all 17 


individuals to pay tax." Obviously this isn't the law, but this is what the IRS shares, free of charge, 18 


with millions of Americans.  19 


 MR. HANSEN: And  20 


 MR. BANISTER:, are you aware of whether or not the IRS can be held legally responsible 21 


for the information that it puts on such pamphlets and their publications and furthermore provides 22 


to people who call up on their 800 number?  23 
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 MR. BANISTER: To my knowledge, anything that the IRS puts out is not supposed to be 1 


relied upon which amazes me because if it's not supposed to be relied upon, why is it being release 2 


at all?  3 


 MR. HANSEN: Absolutely.  4 


 MR. BANISTER: I don't know if this is the appropriate time, but being that I am speaking 5 


about the pamphlet, it illustrates how myself as a special agent and certified public accountant, I 6 


don't have a large ego, but I do -- I felt proud that I had achieved a bachelor's degree, passed the 7 


CPA exam, was trusted to carry a gun and a badge around for about five years and I certainly 8 


believe that I had a reasonable grasp of how to comply with and administer tax laws. I think that's a 9 


minimum standard, being that I was carrying a gun and handcuffs around. But these types of 10 


pamphlets were consistent with the kinds of memorandums and training that a special agent or a 11 


revenue agent or revenue officer in the IRS would be exposed to. And I have to read this paragraph 12 


to you; I believe I read it to you yesterday. I quote, and in this Just the Facts pamphlet they're 13 


presenting arguments or positions that might be contrary to what the IRS says. So, I am going to 14 


quote this paragraph: "Illegal tax protester groups have used a variety of false or misleading 15 


arguments for not paying taxes. They build their complicated arguments that the income tax system 16 


is illegal by stringing together unrelated ideas plucked from widely conflicting court rulings, 17 


dictionary definitions, government regulations and other sources." Then it goes on to list some of 18 


those things. I have to admit, as I am sure John Turner and Sherry Jackson will also testify to, that 19 


it was this kind of propaganda that I believed that people like MR. Bensen, like MR. Becraft, like 20 


Mrs. Kidd, you name it; any of the witnesses that are showing up and the evidence that's been 21 


presented was, as the IRS described it, not to be believed. And I can only assume that as the 22 


viewers across America and the people in this conference hall have seen, this evidence is as 23 
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documented as anything I have ever seen. It was that same kind of evidence that I investigated 1 


during off duty time while I was a special agent that convinced me that these are not just the facts. 2 


This stuff is propaganda and it's meant for those who will not look beyond the pamphlet, as I failed 3 


to do, at least for a certain part of my career.  Once I looked beyond the pamphlet, once I opened up 4 


my mind to accept the possibility that the IRS and the federal government may not have my best 5 


interests at heart, I discovered a mountain of evidence and you're seeing just the tip of the mountain 6 


that shows that gentlemen like MR. Bensen, MR. Becraft, MR. Beckman, people that have been 7 


beating their heads against the wall for decades are not only correct, but they are truthful, they are 8 


courageous and they have your best interests at heart.  9 


 MR. HANSEN: And MR. Becraft, can you tell us what the opinion of the appellate or 10 


circuit courts is on the issue of the credibility of IRS propaganda, I mean publications, and whether 11 


or not we should reply upon those to sustain a position?  12 


 MR. BECRAFT: To bring up the subject matter of Joe, what he just had to say, there is 13 


this old maxim I think a lot people have heard, it's dangerous to be right when the government is 14 


wrong.  But to answer your question specifically, I use in criminal cases, I have a number of people 15 


that will come along and read government documents and where I applied. Well, there's a principle 16 


of law that manifests itself in the cases that you can rely upon the word of the government. That 17 


may be incredibly dangerous because the government can, nonetheless, even though you have 18 


relied upon the word of the government, come back and attack you and that does happen. And quite 19 


often when I tender, I request jury instructions in a criminal case and say judge, the evidence shows 20 


that this man read this government and he read that government document, and he read that 21 


government document, and there is a principle of law that you can rely upon the word of the 22 


government. Quite often the judges refuse to give those jury instructions, and the reason might be, 23 
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not that it's not law, but it's incredibly stupid to rely upon the government.  But nonetheless, I think 1 


the American people have an obligation if you want to build legal arguments regarding the income 2 


tax, I think the people do in fact need to use as evidence, documents generated and offered by 3 


government.  4 


 MR. BANISTER: By the way, that is what the government uses to build a case against 5 


you. When I see documents like the one that showed the governor of a state crossed out a word and 6 


put another word, it made me think about the numerous tax cases that I was involved where 7 


somebody might have a cancelled check and crossed it out and tried to tell someone that I did this 8 


check on this date and you find it to be wrong, you find them to have lied and the documents, as 9 


MR. Bensen pointed out earlier, the documents are the most critical piece of evidence and the paper 10 


trail is what convicts people almost every time that I have ever been able to see, and the paper trail 11 


showing the government's activities over the last 80 or 90 years should speak for itself.  12 


 MR. HANSEN: Returning to that subject briefly, MR. Becraft. If there is a conflict 13 


between what the law, that is the statutes or the Constitution say, and what the IRS reports or 14 


represents in their publications, which of the two take precedence?  15 


 MR. BECRAFT: If you rank them naturally just a statement like 16 


 MR. BANISTER: has pointed out that's found in a little short publication of the IRS, "Just 17 


the Facts", that is not a document that would prevail over statutes and constitutional provisions. 18 


They are superior to mere publications; however, that does not mean, though, that you might not be 19 


caught into a trap based upon conflicting words of a government agency. And I do think that we 20 


have as an exhibit here the Critzer case. The Critzer case is a situation where a lady was told by the 21 


Bureau of Indian Affairs that she was not required to file income tax returns. Some years after she 22 


relied upon the advice of the Bureau of Indian Affairs, she was confronted with the IRS, which said 23 
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she was required to file income tax returns, and they prosecuted her for that. The Fourth Circuit 1 


came out and said look, this lady is caught between two conflicting positions of government 2 


agencies. The same government told her two different things and under those circumstances, you've 3 


got uncertainty of the law, and in that particular case the court said that that uncertainty of the law 4 


requires that this lady's conviction be set aside. Now I can show you repeatedly, the government 5 


throws out this document they frequently provide to people that are asking questions about taxes. 6 


They have this little publication "Frequently Asked Questions," or something like that. That thing's 7 


changed over the years. I have seen their answer change 180 degrees in certain respects. And to 8 


give you one example of that, Congressional Research Service Report 97-59a published in March 9 


of last year, described the income tax -- and by the way, this particular report is published by 10 


Congress, and it's only meant for consumption by Congress, and you have to jump through hoops 11 


to get a copy of it. It describes the income tax as an indirect excise tax. And yet Eisner in 1920 12 


described the income tax as a direct tax. So, if the Supreme Court and the U.S. Congress 90 years 13 


after we passed the Sixteenth Amendment still can't agree, what are we supposed to think as 14 


citizens? Well, may I point out to you, I have recently seen a newer version of the document that 15 


you're talking about; now that particular constitutional section, the section that deals with the nature 16 


of the income tax is entirely changed and they acknowledged that the courts are conflicted over the 17 


matter, but they say it does not matter.  18 


 MR. BENSON: I cannot help, MR. Schulz, but to wonder after we have been talking about 19 


these earlier cases 1916, 1918, 1920, if they knew then the fraudulent act of the Sixteenth 20 


Amendment that was committed by Philander Chase Knox in the various states, how would these 21 


courts have ruled then? I think we have an entirely different picture and thanks to you and your 22 


organization, you're bringing things together that no one else has ever been able to do. We have 23 
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tried to get to Washington numerous times but were not successful. Thanks to Bob Schulz we have 1 


been successful and we are here today, and we'll be here tomorrow if necessary.  2 


 MR. SCHULZ: I thank you for that. It's the Foundation and the contribution of many 3 


people. It's a team effort on our part. We have people in Fairbanks, Alaska; California, Atlanta; lots 4 


of folks around the country that are supporting and working with the Foundation to try and get the 5 


government, simply to try to get the government to answer these questions. MR. Becraft, just a 6 


couple of more questions. For those people who are unable to reach the conclusion that I have 7 


reached with respect to the court decisions on this issue of whether it's an indirect or a direct tax, I 8 


know there are lots of folks out there, Otto Skinner and others that say it's an indirect tax, an excise 9 


tax. For those who just cannot understand that the last time the United States Supreme Court spoke 10 


on this subject was the Eisner case and they said it's direct, that's it. For those who see the 11 


conflicting, like the Congressional Research Service who say the courts are conflicted. Let's talk, 12 


the next couple of questions are directed at the void for vagueness doctrine. Let's go to question 13 


110. Admit, MR. Becraft, that when a law is ambiguous, it's unconstitutional and cannot be 14 


enforced under the void for vague doctrine because it violates due process protections guaranteed 15 


by the Fifth and Sixth Amendments as described by the Supreme Court in the following decisions: 16 


In the "Lanzetta v. New Jersey" decision, the U.S. Supreme Court dealt with the origin of the 17 


doctrine, and in the "Screws v. United States" decision, the U.S. Supreme Court and in the 18 


"Williams v. United States" decision and in the "Jordon v. De George" decision, the Supreme Court 19 


dealt with the development of the doctrine. Is it not true, MR. Becraft, to rephrase the question, that 20 


when a law is ambiguous it is constitutional and cannot be enforced under the void for vagueness 21 


doctrine because it violates due process protections guaranteed by the Fifth and Sixth Amendment 22 


as described by the Supreme Court in these cases?  23 
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 MR. BECRAFT: Yeah. And I just got through mentioning several other cases that dealt 1 


with the same proposition.  2 


 MR. SCHULZ: Do you agree that the void for vagueness doctrine of the Supreme Court 3 


was also described in "U.S. v. De Cadena" as follows: "The court held the central purpose of void 4 


for vagueness doctrine with respect to interpretation of a criminal statute is to warn individuals of 5 


the criminal consequences of their conduct, criminal statutes which fail to give due notice that an 6 


act has been made criminal before it is done are unconstitutional deprivations of due process of 7 


law"?  8 


 MR. BECRAFT: Unfortunately -- before the hearing I looked at all of the cases. I have no 9 


problem with that proposition. I can't say that De Cadena says that, but I have no problem with the 10 


proposition. Unfortunately, before the hearing I didn't have a chance to look at that particular one. 11 


This is one case that I picked illustrative of the proposition "Collander against Lawson."  12 


 MR. SCHULZ:  MR. Bodine, do we have exhibit Exhibit 59d? We will have it.  13 


 MR. BECRAFT: But I have no problems with the legal proposition that's stated there.  14 


 MR. SCHULZ: There are a number of other questions, which relate to the Sixteenth 15 


Amendment in this line of inquiry which will be included in the record of the hearing. Well, let's go 16 


through them quickly. Under 111, is it true that in 1894 the United States Constitution recognized 17 


two classes of taxes, direct taxes and indirect taxes?  18 


 MR. BECRAFT: Absolute truth.  19 


 MR. SCHULZ: And the basis of that answer?  20 


 MR. BECRAFT: Well, Pollock, which is an exhibit.    21 


 MR. SCHULZ: Is it true that in 1894 the United States Constitution in Article 1, Section 2, 22 


Clause 3 and Article 1, Section 9, Clause 4 required apportionment of all direct taxes?  23 
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 MR. BECRAFT: Absolutely true.  1 


 MR. SCHULZ: Is it true that in 1994 the United States Constitution in Article 1, Section 8, 2 


Clause 1, required all indirect taxes to be uniform?  3 


 MR. BECRAFT: True.  4 


 MR. SCHULZ: Is it true that in 1894 no one doubted that an excise tax was an indirect tax 5 


as opposed to a direct tax?  6 


 MR. BECRAFT: True.  7 


 MR. SCHULZ: Question 115. Is it true that in 1894 Congress passed the following income 8 


tax act.  9 


 MR. BECRAFT: That Section 27 that is displayed on the screen right now is straight out 10 


of the statutes.  11 


 MR. SCHULZ: Is it true that MR. Pollock, a citizen of the state of Massachusetts, 12 


challenged the 1894 income tax on the grounds that the tax imposed was a direct tax that was not 13 


apportioned?  14 


 MR. BECRAFT: Absolutely true.  15 


 MR. SCHULZ: And is it true that a majority of the justices of the United States Supreme 16 


Court found that the 1894 tax was a direct tax?  17 


 MR. BECRAFT: True.  18 


 MR. SCHULZ: Is it true that a minority of the justices of the United States Supreme Court 19 


in the Pollock case believed the 1894 tax was an indirect tax?  20 


 MR. BECRAFT: Yes, and we've previously discussed this. Chief Justice White, he was 21 


chief justice by 1916 when the Brushaber case came along, but he was just a new justice on the 22 


Supreme Court. In 1894 he wrote a dissent on the Pollock case.  23 
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 MR. SCHULZ: So, is it fair to say that Justice White heavily influenced decision in the 1 


Brushaber case, that the Brushaber decision comported with his minority opinion in Pollock, 2 


therefore did not comport with the Pollock court, nor did it comport with the Eisner court. It's sort 3 


of an anomaly?    4 


 MR. BECRAFT: Yeah, he's remained kind of constant. His position remained constant and 5 


I would say what would change would be the other all.   6 


 MR. SCHULZ: Is it true that the United States Supreme Court held the 1894 income tax 7 


was unconstitutional as being a violation of the apportionment requirements for direct taxes?  8 


 MR. BECRAFT: That's true.  9 


 MR. SCHULZ:  MR. Bodine, do we have an Exhibit 61? Is it true that in 1909 President 10 


Taft called a special session of the Congress for the purpose of amending the apportionment 11 


requirement for income taxes?  12 


 MR. BECRAFT: True.  13 


 MR. SCHULZ: Do we have his speech at Exhibit 61?  MR. Becraft, are you able to --  14 


 MR. BECRAFT: Would you like for me to read it?  15 


 MR. SCHULZ: Yes.  16 


 MR. BECRAFT: This is President Taft speaking, and this would be in 1909 when both the 17 


corporate excise tax had been adopted as well as when the Sixteenth Amendment was being 18 


proposed. This is what Taft had to say: "I therefore recommend to the Congress that both houses by 19 


two-thirds vote shall propose an amendment to the Constitution conferring the power to levy an 20 


income tax on the national government without apportionment among the several states in 21 


proportion to population. This course is much to be preferred to the one proposed of reenacting a 22 


law once judicially declared to be unconstitutional. For the Congress to assume that the court will 23 
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reverse itself and to enact legislation on such an assumption will not strengthen popular confidence 1 


in the stability of judicial construction of the Constitution. It is a much wiser policy to accept the 2 


decision and remedy the defect by amendment in due and regular course. Again, it is clear that by 3 


enactment of the proposed law, the Congress will not be bringing money into the treasury to meet 4 


the present deficiency but by putting on the statute book a law already there and never repealed will 5 


simply be suggesting to the executive officers of the government their possible duty to invoke 6 


litigation. "Would you care for me to read the whole thing?  7 


 MR. SCHULZ: Yes.  8 


 MR. BECRAFT: "If the court should maintain its former view, no tax would be collected 9 


at all. If it should ultimately reverse itself, still no tax would have been collected until after a 10 


protracted delay. It is said that the difficulty and delay in securing the approval of three-fourths of 11 


the states will destroy all chance of adopting the amendment. Of course, no one can speak with 12 


certainty upon this point, but I have become convinced that a great majority of the people of this 13 


country are in favor of investing the national government with the power to levy an income tax and 14 


that they will secure the adoption of the amendment in the states if proposed to them. "Second, the 15 


decision in the Pollock case left power in the national government to levy an excise tax which 16 


accomplishes the same purpose as a corporation income tax and is free from certain objections 17 


urged to the proposed income tax measure. I therefore recommend an amendment to the tariff bill 18 


imposing upon all corporations enjoy stock companies for profit except national banks otherwise 19 


taxed, savings banks and building and loan associations, an excise tax measured by 2 percent on the 20 


net incomes of such corporations. This is to be an excise tax upon the privilege of doing business as 21 


an artificial entity and a freedom from the general partnership liability enjoyed by those who own 22 


the stock." I believe that's enough.  23 
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 MR. SCHULZ: Is it fair to say then that the President in proposing the Sixteenth 1 


Amendment, did so in response to the Supreme Court's Pollock decision and did so to get around, 2 


circumvent the constitutional prohibition on direct taxes without apportionment?  3 


 MR. BECRAFT: Yes.  4 


 MR. HANSEN: And this phrase that's used here, shall propose an amendment to the 5 


Constitution conferring the power to levy an income tax upon the national government; did not the 6 


national government already have an income tax on corporations through the corporate excise tax 7 


of 1909 at that point?  8 


 MR. BECRAFT: I believe at that time although this may have been a statement made on 9 


the eve of adopting the corporate excise tax, I would have to compare the two.  10 


 MR. SCHULZ: Is it true that during the Congressional debate on the income tax 11 


amendment, it was stated that the income tax would not touch one hair on a working man's head?  12 


 MR. BENSON: That's very true, yes.  13 


 MR. BECRAFT: By chance, is there an exhibit?  14 


 MR. SCHULZ: Do we have that exhibit in the database yet, MR. Bodine? We'll have it 15 


later. Well, I want to thank the panel very much. It's clear that the Sixteenth Amendment was 16 


fraudulently declared to have been ratified by the then Secretary of State Philander Knox in 17 


1913.For the benefit of the viewers and the record of the hearing, I think personally, Philander 18 


Knox the man, needs to be understood. Did he have a motivation to fraudulently declare the income 19 


tax to have been properly and legally ratified? Just who was this man and where did he come from?  20 


 MR. BENSON: He came from the state of Pennsylvania and he was a very powerful 21 


individual as his autobiography says. He was a very powerful man. As his autobiography says, he 22 


was the most feared man in Washington D.C. Very few men cared to do battle with Philander 23 
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Knox. Philander Knox was responsible for getting into play the Sixteenth Amendment, the 17th 1 


Amendment and the dreaded Federal Reserve. He was a brilliant attorney, no question by the 2 


wording that I read. Why he did what he did is beyond me; after reading the documents, he knew 3 


better. His attorney, his solicitor, presented the flaws in the ratification of the Sixteenth 4 


Amendment by the states, and yet he accepted them. And he accepted them, I believe, because of, 5 


with the reading that I have done, because to get the Federal Reserve into place, and we all know 6 


how the Federal Reserve is.  7 


 MR. SCHULZ:  MR. Bensen, in your work, in your research, did you also investigate to 8 


some extent Philander Knox, who he was, where he came from, what his motivation might have 9 


been?  10 


 MR. BENSON: Yes, that's in a part of the reliance defense program that I put out. There is 11 


a reliance defense package, there is material in there about Philander Knox, yes. What he did, how 12 


he did it, how he became into power and et cetera.  13 


 MR. SCHULZ: Prior to his years in the United States Senate, prior to his years as attorney 14 


general, prior to his years as secretary of state, is it not true that he as an attorney working out of 15 


Pittsburgh, that he had clients that included most of the, I mean the largest industrial financial 16 


companies in the world? His clients included the Morgans, the Vanderbilts the Rockefellers, and 17 


people like that, corporations like that?  18 


 MR. BENSON: The railroads, yes, the steel mills, yes. He had all of them, yes.  19 


 MR. SCHULZ: Is it true that, did your research uncover the fact that he put together the 20 


largest cartel in the world history, the American history; that he brought together many of these 21 


corporations and put together a cartel, a private cartel?  22 


 MR. BENSON: Yes, that's very true. Philander Knox was also responsible for clearing all 23 
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of the land titles for the Panama Canal so it could be purchased, which was a tremendous job with 1 


everything else he had to do and what he did. I could find no excuse for him, and I tried to find an 2 


excuse. Why did you overlook this? Why after your solicitor, your attorney, you requested him to 3 


draft a letter for you, the 16-page memorandum finding out what the states did, how they did it. 4 


And when he knew that the states did not ratify that amendment, that they changed the wording, 5 


deliberately changed the wording, there was no typos. They went into committee. They went out of 6 


committee. They changed the wording in committee, yes.  7 


 MR. SCHULZ: Is it true that prior to 1913, that he was, if I am not mistaken, at the time 8 


attorney general, and that during his tenure there, the government of Honduras was having financial 9 


difficulties and that with Philander Knox's help, private banks, cartel of private banks agreed to 10 


lend money to that government with the understanding that the United States would guarantee 11 


repayment of that debt?  12 


 MR. BENSON: Of that debt, yes.  13 


 MR. SCHULZ: Provided further that the United States government and the banks would 14 


have in effect control of the taxing power of that government and that that taxing power would be 15 


used to impose a direct tax on the people of Honduras to pay that debt off?  16 


 MR. BENSON: That's very true, yes.  17 


 MR. SCHULZ: And is also not true that prior to 1913 in the country of Nicaragua that 18 


there were people there who were classified as rebels who were engaged in violent acts to 19 


overthrow the government of Nicaragua, and that with MR. Philander Knox's help, another cartel 20 


of banks agreed to lend those rebels money and that the United States agreed to guarantee the 21 


repayment of that debt to those banks, provided again, that should those rebels succeed in 22 


overthrowing the then government in Nicaragua, that that new government would also in effect 23 
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surrender its taxing power to the United States and to those  banks and that that taxing power be 1 


used in such a way that they would impose a direct tax on the people to pay that debt off?  2 


 MR. BENSON: Yes, that's true.  3 


 MR. SCHULZ: So, is it fair to conclude then that what happened here in 1913 in which 4 


we, the people of this country had imposed upon them a central bank, the Federal Reserve Bank, 5 


for the purpose of lending money fabricated, but nonetheless lending money to the United States of 6 


America to be paid back through a direct tax on the people, the income tax?  7 


 MR. BENSON: Yes, that's very true.  8 


 MR. BANISTER: In the law enforcement profession there's a term for that, it's called an 9 


MO, method of operation.  10 


 MR. SCHULZ: So, in many ways, Philander Knox and his friends in the financial end of 11 


the banking community used the model established in Honduras and Nicaragua for what happened 12 


here, what they helped influence here in America in 1913?  13 


 MR. BENSON: Yes, that's correct. Absolutely.  14 


 MR. SCHULZ: A rhetorical question. Philander Knox, is that where the word 15 


"philandering" comes from?  16 


 MR. BENSON: I believe we have to say yes. He knew better, MR. Schulz; he certainly 17 


knew better.  18 


 MR. SCHULZ: All right. So, thank you very much again MR. Benson and   19 


 MR. BANISTER:. It's now about twelve o'clock, we will gather again here and continue 20 


with our lines of inquiry at one o'clock sharp. We will have a line of inquiry on the Fourth 21 


Amendment and due process violations, routinely, routine violations or violations of the due 22 
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process rights by the IRS in its day-to-day administrative procedures. We will see you after lunch. 1 


Thank you.(After a luncheon recess, the following took place:) 2 


3 
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1 Legislative Intent of President Taft 


44 Cong.Rec. 3344 (June 16,1909):  “The decision in the Pollock case left power in the National Government to levy an 
excise tax which accomplishes the same purpose, as a corporation income tax, but is free from certain objections urged to 
the proposed income tax measure.  I, therefore, recommend an amendment to the tariff bill imposing upon all corporations 
and joint stock companies for profit, except National banks (otherwise taxed) savings banks and savings and loan 
associations, an excise tax measured by two percent on the net income of such corporations.  This is an excise tax upon 
the privilege of doing business as an artificial entity and of freedom from a general partnership liability enjoyed by 
those who own the stock.” 


2 Issues of the Day 


2.1 Income Tax 


44 Cong.Rec. 4013 (1909):  “That the language has been carried along through a series of decisions of the court, where it 
was held various provisions of taxation not to impose direct taxes, and therefore not to be subject to the constitutional 
provision for apportionment.  It has spoken of them in slightly varying forms of language, as being with respect to the use 
or the privilege or the business or the facility or carryong on business; thus attaching the tax not to the thing, not to the 
property, but to the incorporeal, intangible privilege or power or process.  These words are designed to accomplish that; and 
I think they are taken from the very words of the court in the Spreckels Case.” 


44 Cong.Rec. 4393 (1909): “I agree with the chairman of the Ways and Means Committee (Mr. Payne), who made the 
opening remarks in this discussion, that we ought to have the power to lay an income tax in time of war, but I am not in 
favor of giving this Government the power to lay an income tax in time of peace.  With an amendment limiting it to time of 
war or other extraordinary emergencies, I would gladly vote for it; yes, I would vote to take every dollar of the property of 
every citizen of the United States, if need be, to defend the honor, dignity, or life of this Nation in the stress of war; but 
when it comes to a question of current expenses in time of peace, I would cut the expenses of the Government so as to keep 
them within our natural income.” 


2.2 Election of Senators: 44 Cong.Rec. 4435 (1909) 


“Mr. ADAIR.  The action of the Senate in dealing with the tariff emphasizes the fact that we have too many millionaires in 
that body and that a few high-priced funerals would be a good thing for the country.  As I am informed, there are now in the 
United States Senate 38 millionaires representing over $140,000,000.  What can the people expect at their hands but 
legislation designed to aid the special-privileged class.  I surely hope, Mr. Speaker, that the day will soon come when the 
Senators will be elected by popular vote of the people, and that the United States Senate will no longer be the dumping 
ground for millionaires, who have nothing in common with the plain people. 


“The power to rule men by intellectual and moral force, the test of statesmanship of a former day, is fast passing away, 
while the wealth, the uncrowning king, oftentimes lacking both and coveting neither, arrogantly seeks to rule in a domain 
where it is only fitted to serve.. Patriotism has given place to material expediency, and the love of country is supplanted by 
the love of money.  AN aptness of percentages and the successful manipulation of railroads and stock boards are often 
regarded as the most essential of senatorial equipments. 


“I hope the day will soon come when the United States Senate will be composed entirely of men who will represent more 
loyalty and less wealth, more patriotism and less plutocracy; men who love their country more than their money.  When 
that body is so made up, such tariff bills as the one we are now considering will never emanate from that end of the 
Capitol.” 


2.3 Evils of Corporations, Trusts, and Holding Companies 


2.3.1 44 Cong.Rec. 4036 (1909):  Corporations are destroying individual pursuits 


“Mr. DAVIS.  We find that the corporations of the country are invading every avenue of business and trade.  In my State 
we have trust companies formed for the purpose of transacting every kind and character of business.  They administer upon 
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your estate; they are guardians for your children; they absolutely carry their business to such an extent that it closes up the 
avenue of every individual effort.  The individual is entirely destroyed and the law-made creature takes his place.  
Whenever an individual seeks an opportunity for employment or for business, he finds the doors closed ot him by the law-
made creature, the corporation.” 


2.3.2 44 Cong.Rec. 4041 (1909): Exempting holding companies from the income tax 


[Senator Cummins commenting on proposed legislation to tax corporations while exempting holding companies]  
“Mr. CUMMINS.  Senators, I do not believe that such a law will stand. I do not mean that it will not stand the investigation 
of the courts.  I mean that it will not stand the criticism of the people, who are above all the courts and all legislatures and 
all other authorities of the land.” 


2.3.3 44 Cong.Rec. 4046 (1909):  Excise taxes don’t tax corporations, but shift taxes to poor 


“You talk about the power of great aggregations of capital; you talk about the crushing out of the life of the rights and of 
the opportunities of the individual-the policy against which we have struggled for several years… 


“But when the American people come to learn that this is simply a shifting of a tax in most cases upon the consumer, when 
they come to learn that millions of dollars can be invested in a corporation which will not pay one dollar of tax [a holding 
company], when they come to learn that this is a plain invitation to go on and enlarge a system which we have battled 
against these seven years, there is no danger of this or any other Congress taking the second step.  The American people 
will attend to that in their own behalf… 


“Based upon the theory that it is an excise tax, it exempts from that excise the very corporations [the holding companies] 
that in all human probability are the best able to pay the tax.  It exempts the great bondholders, the great accumulated 
fortunes of this country.” 


2.3.4 44 Cong.Rec. 4233 (1909):  Corporations have no moral concerns 


“Mr. NEWLANDS. We now come to the monopolistic holding company, the great trust organizations like the steel trust, 
for the purpose of holding the stock of other constituent companies, with the view to controlling and monopolizing 
production in certain lines.  Such an organization is not sustained by any moral consideration and is against public policy 
and the spirit of the interstate commerce law.” 


2.3.5 44 Cong.Rec. 4424 (1909):  Abuses of the wealthy 


“The idea that men like Carnegie, now the holder of more than $300,000,000 worth of the bonds of the United States Steel 
trust, escape federal taxation is indeed absurd.” 


2.4 Protective Tariffs 


2.4.1 General comments 


2.4.1.1 44 Cong.Rec. 4235 (1909):  Affect of tariffs 


“Mr. NEWLANDS.  In this connection I wish simply to state briefly that the [protective tariff] schedule presented by the 
Finance Committee of the production in this country of commodities covered by the tariff act shows that the total 
production amounted to about $13,000,000,000, and that the total imports of such commodities equaled about one-
twentieth of the domestic production, and that the amount expended for wages in producing these commodities [totaling] 
over $13,000,000,000 amounted to about $2,500,000,000. 


“This act imposes a duty of about 45 percent upon the foreign commodities which come in competition with our domestic 
production.  So that it is safe to say that the value of this $13,000,000,000 worth of domestic products would be counter 
balanced on the outside of our tariff wall by an equal amount of commodities valued at only $9,000,000,000.  In other 
words by the imposition of these duties we give to the American manufacturers the right to add to the foreign price of these 
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commodities a total of over $4,000,000,000 annually-an amount more than sufficient to pay for the entire labor cost of all 
the commodities, aggregating, according to the statement of the Financial Committee, two billions and a half. 


“Of all the privileges enjoyed by corporations, the most valuable is this charter [protective tariff], given to the domestic 
corporations, which permits them to impose upon domestic consumers a charge of nearly $4,000,000,000 in excess of what 
they would pay if the competitive products on the outside were given free entry.” 


2.4.1.2 44 CongRec.4237 (1909): Poor people pay most consumption taxes 


“Mr. DANIEL.  You consider the prices of the ordinary necessities of life, and you will find that the poor people pay more 
for what they consume than do any other people.  It is because they have to buy ‘by the small,’ on account of their small 
capital, while the great can have large transactions and in wholesale ways get the lowest prices.” 


2.4.1.3 44 Cong.Rec. 4415-16 (1909): Injustice of consumption taxes 


“Mr. BYRD.  Its very name (protective tariff) means inequality of tax burden.  It means a tax upon consumption and no 
upon wealth, upon what one eats and wears and no upon his property; it means that the citizen who can scarcely provide 
food and raiment for his wife and children contributes as much or more to the support of the Government as does the 
multimillionaire, and it means that the consumer is not only taxed for the support of his country, but is compelled to 
contribute five times more to swell the fortunes of millionaire manufacturers and trust manipulators.” 


2.4.1.4 44 Cong.Rec. 4417 (1909):  Tariffs and protectionism designed to enrich the rich 


“Mr. BYRD.  If the rich are to be taxed by these measures to run the Government, and the poor are to be taxed by high 
protection to enrich the manufacturers and trusts, then, in the name of reason, what good can you expect from this 
legislation?  The income tax is right, and it is the only fair means to raise revenue to run the Government, and when it is 
adopted, it is to be hoped that the American people will raise in rebellion against your famous protective system which is 
designed for no other purpose than to enrich the rich.” 


2.4.2 Comments from the Democrats 


2.4.2.1 44 Cong.Rec. 3761 (1909):  Injustice of protectionism 


“Mr. SULZER.  Mr. Chairman, all legislation [the protective tariff] bestowing special benefits on the few is unjust and 
against the masses and for the classes.  It has gone on until less than 8 per cent of the people won more than two thirds of 
all wealth of our country.  It has been truly said that monarchies are destroyed by poverty and republics by wealth.  If the 
greatest Republic the world has ever seen is destroyed, it will fall by this vicious system of robbing the many for the benefit 
of the few.” 


2.4.2.2 44 Cong.Rec. 4396 (1909): Stolen fortunes 


“Mr. JAMES.  Mr. Speaker..He [Mr. Hill, senator from Connecticut] tells us that Connecticut, which has been taxing all the 
rest of the people of the United States under the protective-tariff system until it has grown rich, if this taxation upon 
incomes is placed upon her wealth, would pay more than 30 other States in the Union.  Yet the gentlemen is so patriotic 
that he is willing to state that when the poor man is willing to give his blood or his life when the Republic is in peril, when 
the battle is on, that not until then is he willing that his people shall make any contribution to sustain the Government out of 
the abundant fortunes they have piled up under the system of the protective tariff. 


“Mr. HILL.  I challenge any man to say that the New England States did not pour out their blood as well as their wealth in 
the war of the rebellion.  [Applause on the Republican side] 


“Mr. JAMES.  They have been pouring out their blood upon the battlefields.  And if they have, I deny that you speak for 
them when you say they are unwilling to bear their part of the burden of taxation to keep up this Government,  which has 
blessed them so abundantly. [Applause on the Democratic side.]  I would state to the gentleman that his party is not for the 
income tax even as a war measure.  The history about this question has been written.  No declaration of any man can affect 
it; and the record lives which tells us that when this Government was in the throes of war with Spain [1898], when from 
shop and field and factory brave men had left loved ones at home and were at the front, offering their lives upon their 
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country’s altar and in defense of its flag, the Democratic side offered an income-tax law as a part of the war-revenue 
measure, which placed a tax on the [unearned] income of the rich, asking that as the poor were standing in the front of the 
cannon on the fields of conflict the fortunes of the corporations and the rich, which in peace were exempt from taxation, 
might pay something to sustain the Government in the hour of its peril.  But even in this great crisis you gentlemen upon 
the Republican side were unwilling to cast your votes in favor of the income tax, even as a war measure, and the whole 
Republican side voted no.  [Applause on the Democratic side.]  But, instead, you put the burden of taxation upon the poor, 
who were at home and at the front.  You made them not only fight the battles, but pay the taxes too. [Applause on the 
Democratic side.] 


“Mr. Speaker. … the immense fortunes, which President Roosevelt called ‘swollen fortunes,’ but which might perhaps have 
been more appropriately called ‘stolen fortunes,’ must bear some part of the burden of taxation in this Republic.” 


2.4.2.3 44 Cong.Rec. 4398 (1909): Democrat Platform of 1908 


Democrat Presidential Platform, 1908:  “We favor an income tax as part of our revenue system, and we urge the submission 
of a constitutional amendment specifically authorizing Congress to levy and collect a tax upon individual and corporate 
incomes, to the end that wealth may bear its proportionate share of the burdens of the Federal Government.” 


2.4.2.4 44 Cong.Rec. 4398 (1909): Inequity of consumption taxes 


“Mr. JAMES.  Who is prepared to defend a system of taxation that requires a hod carrier, who for eigh long hours each day 
winds his way to the dizzy heights of a lofty building with his load of mortar or brick, to pay as much to support this great 
Republic as John D. Rockefeller, whose fortune is so great that is staggers the imagination to contemplate it and whose 
property is in every city and state in the Republic and upon every sea protected by our flag..How men can defend a system 
of taxation in a republic which requires of the poor all of its taxes and exempts the rich absolutely I am totally unable to see.  
In the everyday walks of life we expect more for church, for charity, for the uplifting of society, and education from those 
who are more prosperous, most wealthy, most able to give.  Yet the system of taxation advocated by the Republican Party 
drives the taxgatherer to the tenement house and makes him skip the mansion, drives him to the poorhouse and lets him 
pass the palace… 


”I have heard it urged by some gentlemen upon the Republican side that the passage of an income tax law would undermine 
and at last destroy the protective-tariff system.  This Mr. Speaker, is the equivalent to saying that in order to give a few 
monopolists and manufacturers the right to reach into the pockets of all the people, you have kept the taxgatherer from 
reaching into the pockets of the few, the fortunate few, the intrenched few, the successful few; but you have driven the 
taxgatherer to the same pockets which monopolies pillaged under the protective tariff for taxes to sustain the Government.  
The protective-tariff system is vicious enough in itself without adding to it the iniquity of saying that in order to perpetuate 
it you must place the taxing burden of the Government upon the masses of the people, who must also bear the heavy burden 
the protective-tariff system inflicts upon them. 


“Mr. Speaker, no tax was ever more unjust, in my opinion, than a tax upon consumption, for all must eat to live, all must 
wear clothes, and when you place a tax upon what it takes to sustain one[self], you announce the doctrine that all men share 
alike in the blessings of government, that all men prosper equally.  But we have only to look about us to see how false this 
doctrine of taxation is.  A tax upon what some people eat and what they wear would deny them the necessities of life, while 
others, rolling in opulence and accumulation of their wealth into the millions, would not feel such a tax.  Then, besides this, 
Mr. Speaker, the protective-tariff system has become so vicious in this Republic that the Republican Party’s candidate, Mr. 
Taft, promised the country a revision, and a revision downward.  But, like that party always does, it procrastinated this 
relief.  It said it would come to the people after the election.  The Democrat Party said the reason it wanted first to be 
entrenched in power and put off this promised relief until after the election was because the Republican Party intended to 
deceive the people.  What a shameless violation of the promised revision downward do we now behold!  The betrayal of the 
people by the Republican Party is written in this House and at the other end of the Capitol, for the revision has been upward 
and not downward.  The reason the Republican Party would not reform the tariff before the election was they knew if they 
did reform it in the interest of the people, the corruption fund, which they were so used to receiving, would be denied them 
by the favored few with whom they were in partnership.” 


2.4.2.5 44 Cong.Rec 4420 (1909): Insidiousness of consumption taxes 
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“Mr. HEFLIN.  The Aldrich bill strikes hard the necessities of life all along the line, and if gentlemen here think that the 
people are ignorant of what you are doing you will find in the next election that you are mistaken. 


“Mr. Speaker, the States wisely and justly provided that every taxpayer should know the exact amount of taxes that he pays 
every year-taxes on money loaned or hoarded, so much on personal property and so much on real estate. The taxpayer 
knows, as he has a right to know, just how much [in] taxes he is required to pay to the city, county, and state government.  
But, Mr. Speaker, under your mysterious tariff-tax law, you tax the citizen and you refuse to let him know just how much 
he is taxed by the Federal Government.  The tariff tax is hid in the price of the things that he must buy, and at the end of the 
year he knows that the cost of living has increased but he does not know how much you have taxed him under the system of 
a high protective tariff.  This is wrong, and you should amend this tariff bill now, … so that the consumer may know as he 
buys the necessities of life what the tariff tax is, and at the end of the year he will know the amount of the tariff tax that you 
have compelled him to pay.” 


2.4.2.6 44 Cong.Rec. 4421 (1909): Injustice of tariffs 


“MR. HEFLIN. The great body of consumers struggling for the ‘wherewith’ to buy the simple necessities of life are taxed, 
and heavily taxed, by this Adlrich bill, not only to raise revenues to meet the extravagant expenditures of the Republican 
Party, but taxed for the benefit of those who profit by the Republican policy of high protection-those who furnish the 
Republicans with campaign funds with which to corrupt the ballot box and debauch American manhood.  (Applause on 
Democratic side.) 


“When you, by tariff taxation, lay heavy burdens upon the things that a man needs and must have to make his wife and 
children comfortable and happy, you are working injury to this man and his family-you are standing between them and a 
worthy existence, and you are committing a crime against the American home. 


“Mr. Speaker, I want someone on that side of the House to tell me the difference between the bold robber who holds you up 
on the highway and robs you of your money, and the government that does the bidding of a band of robbers who prescribe 
the conditions by which you shall come and surrender your money?  I will tell you the difference: One takes his chances 
and runs the risk of losing his own life in his efforts to rob others, while the other gang uses the governmental machinery to 
hold up and plunder the citizen and in the same of law commits its crime against humanity. 


“Their patriotism is measured by the size of the fortunes that you permit them to filch from the American consumers.  The 
stars on the flag resemble dollar marks to them, and the stripes represent the special favors that they enjoy at the hands of a 
government controlled by the Republican Party. 


“The Republican Party regards the presence of a few money kings as evidence of American’s prosperity; but not so.  These 
are the product of governmental favoritism, the creatures of unjust tariff taxation.  The laws that made them millionaires 
have robbed millions of people of the necessities of life.” 


2.4.3 Comments from or about the Republicans 


2.4.3.1 44 Cong.Rec. 4416 (1909) 


“Mr. BYRD.  You are compelled, in order to save your political scalps, to make his [Dem. Presidential candidate Bryan, 
1898] favorite theory the law.  It is indeed a bitter pill, but you know that something must be done to assuage the increasing 
wrath of the people on account of the grievous wrong that is now being perpetrated by the tariff…” 


2.4.4 Press articles of the day on the subject of tariffs 


2.4.4.1 1894:  Seligman, Edwin, R.A., The Income Tax, 9 Political Science Quarterly 610, 615 
(1894) 


“The Taxation of Incomes is a comparatively modern idea.  Its introduction may be ascribed to two distinct causes: on the 
one hand the need of increased revenues, and on the other the professed desire to round  out the existing tax system in the 
direction of greater justice… 
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“But the point to be emphasized here is that the income tax, whenever introduced into any American commonwealth, was 
enacted with the avowed purpose of removing inequities in the tax system.”  Seligman, Edwin, R.A., The Income Tax, 9 
Political Science Quarterly 610, 615 (1894) 


2.4.4.2 1910:  The Proposed Income Tax Amendment to the Federal Constitution, 15 Virginia 
Law Register 737, 751 (1910) 


“I will doubtless be argued that the adoption of this amendment will open a way to the curbing of swollen and ill-gotten 
fortunes, or at least will compel the owners to pay a larger share of the expenses of the government than they now do, and 
that the poor will be relieved of the taxes in the same proportion.”  [Raleigh C. Minor, The Proposed Income Tax 
Amendment to the Federal Constitution, 15 Virginia Law Register 737, 751 (1910)] 


2.4.4.3 1910:  The Income Tax Amendment, 25 Political Science Quarterly 193, 218 (1910) 


“To deny to a great empire like the United States the possibility of utilizing so powerful a fiscal engine in times of national 
stress would be almost equivalent to advocating national suicide.” [Edwin R.A. Seligman, The Income Tax Amendment, 25 
Political Science Quarterly 193, 218 (1910)] 


2.4.4.4 1911:  Governor A.E. Wilson (Kentucky), February 26, 1911 


“The poor man does not regard his wages or salary as ‘an income.’”  [Governor A.E. Wilson (Kentucky) on the Income Tax 
Amendment, N.Y. Times, part 5, page 13, February 26, 1911] 


3 Background on Taxation 


3.1 44 Cong.Rec. 4028 (1909):  Corporate Excise Tax of 1909 


“It is a tax laid upon the business and privileges of a corporation, and the measure of the tax is the net profits of the 
corporation.” 


3.2 44 Cong.Rec.  3988-3989 (1909): History of our Tax System 


“Mr. BORAH.  Mr. President, to illustrate further, our system of taxation had its origin in the period of feudalism when the 
tax was laid upon those, and those only, who could not resist the payment of it.  That was the first tax under our present 
taxing system.  The plan then was, as stated by a noted writer- and it was earnestly argued in those days-that it was a proper 
distribution of the burdens of government that the clergy should pray for the government, the nobles fight for it, and the 
common people should pay the taxes.  The first fruits of that system, and the first modification of that system, we had 
during that economic and moral convulsion which shook the moral universe from center to circumference- the French 
revolution.  Historians dispute today as to the cause of the French revolution.  If you would know the cause, you will not 
find it in the days transpiring with the fall of the Bastile; you will not find it in the days when Robespierre, drunk with 
human blood, leaned against the pillars of the assembly, as he listened to his own doom.  It is back of that.  It is in those 
immediate years preceding, when the burden of government had become intolerable, when the stipends paid to the 
miserable satellites of royalty had become criminal; when bureaucracy reached out into every part of the nation and bore 
down upon the energies and the industries of the common man; and when, Mr. President, 85 percent of that fearful burden 
was collected from the peasantry of France, which forced them from their little homes and farms into the sinks and dives of 
Paris, [this is] where the French revolution was born. 


“The history of taxation is well worthy of the attention of those who believe that in order to maintain a republic, we must 
always have at the base of our civilization an intelligent, free, and, to some extent, an unburdened citizenship. 


3.3 45 Cong.Rec. 4420 (1909):  Definition of  “Income” 


“The income tax seeks to reach the unearned wealth of the country and to make it pay its share.” 


4 Purpose of the Sixteenth Amendment 
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4.1 Aldrich’s Republican Scheme 


4.1.1 44 Cong.Rec. 4418: Ulterior motives 


“Mr. SULZER.  Sir, let me say, however, that I am not deceived by the unanimity in which this resolution is now being 
rushed through the Congress by the Republicans, its eleventh-hour friends.  I can see through their scheme.  I know they 
never expect to see this resolution [the 16th Amendment] become a part of the Constitution.  It is offered now to placate the 
people.  The ulterior purpose of many of these Republicans is to prevent this resolution from ever being ratified by three-
fourths of the legislatures of the States, necessary for its final adoption, and thus nullify it most effectually…I have been 
here long enough to know, and I am wise enough to believe, that its passage now is only a sop to the people by the 
Republicans, and that their ulterior purpose is to defeat it in the Republican state legislatures.” 


4.1.2 44 Cong.Rec. 4063 (1909) 


“Mr. BACON.  I particularly protest, however, that it is not proper parliamentary procedure to endeavor to force us to first 
vote on this amendment [the Corporate Tax Act of 1909] under a device which was given out to the public as intended for 
the purpose of preventing a vote on the income tax, which was given out as a great parliamentary achievement on the part 
of the Senator from Massachusetts [Lodge] and the Senator from Rhode Island [Aldrich], that they had so shaped matters 
that we would be compelled to vote upon the corporation-tax amendment [to the tariff bill] before we were allowed to vote 
first on the income-tax amendment [to the Constitution].  This amendment [the Corporate Tax Act of 1909] is avowed by 
the Senator from Rhode Island to be intended to defeat the income tax.  If so, we should have the opportunity to vote first 
on the income tax amendment [to the Constitution]. 


4.1.3 44 Cong.Rec. 3929 (1909) 


“Mr. ALDRICH.  I do not expect the income tax to be adopted…And if it were adopted, I do not expect to destroy the 
protective system now…I think perhaps it would be destructive in time…I shall vote for the corporation tax as a means to 
defeat the income tax…I will be perfectly frank with the Senate in that respect…I am willing that the deficit shall be taken 
care of by a corporation tax.  That corporation tax, however, at the end of two years, if my estimate should be correct, 
should be reduced to a nominal amount or repealed…at the end of two years.” 


4.1.4 44 Cong.Rec. 4415 (1909): Alrdich’s influence on Tariff Law 


“Mr. BYRD.  It is a well known fact that the tariff law will be the product of the brain of one Senator [Aldrich], and 
however infamous the measure may be, it will receive the unqualified support of enough Republicans to pass both Houses. 


“It seems that the Republican Party has permanent control of the Government, and that Senator Aldrich absolutely 
dominates this party.  As long as it triumphs, he will be czar of the Nation.” 


4.1.5 44 Cong.Rec. 4236 (1909): Aldrich’s influence in Senate 


“Mr. DANIEL. Mr. President, if this was a class of competitive examination in order to show who was the most tired man 
of this debate, I would expect to win the first place in the competition.  The Senator from Rhode Island [Aldrich] is a great 
actor, a great wizard, and he is also a great ventriloquist.  With an activity, eagerness, earnestness, and freshness which are 
unsurpassed in this body, he comes upon the stage and says we must adjourn right now; that he is tired out.  That is only on 
phase of his divers genius.  He is very different from the rest of us plain and prolix people.  He does by magic what we have 
to try to do by toil.  He waves his wand and utters his incantations, and so-called ‘insurgents’ march with the vigor and 
measured tread of Roman soldiers following Caesar to victory.  More than that, Mr. President, we hear a murmur yonder; 
we hear a murmur here and a murmur there.  Presently the Senator rises and flings his voice around the Senate and the next 
moment everybody is talking just like him, and Senators think that right which before they had murmured was wrong.” 


4.1.6 44 Cong.Rec. 3998 (1909): Aldrich’s plan to kill income tax 


“Mr. BORAH.  Take the…Senator from Rhode Island [Aldrich].  He has been perfectly frank.  He has been open and 
candid.  No friend of the income-tax law now dare go home and say to his constituents: “The Senator from Rhode Island 
fooled me.’ He has been open and above board.  He has told you that he brought this measure [the Corporate Tax Act of 







Sixteenth Amendment Congressional Debate Highlights  8


1909] here to kill the income tax, and he has told you furthermore that it is an enemy of protection.  He has said 
unhesitatingly that if it is in his power he will throttle it for all time to come.  Do you underestimate his influence?” 


4.2 Supreme Court View 


4.2.1 1895:  Pollock v. Farmers’ Loan and Trust Co., 158 U.S. 601 (1895) 


“Taxation is the equivalent for the protection which the government affords to the persons and property of  its citizens; and 
as all are alike protected, so all alike should bear the burden, in proportion to the interests secured.  [Cooley’s 
Constitutional Limitations, 6th Ed. 598, 607, 608, 615]” Rehearing, Brief for Appellants at 79, Pollock v. Farmers’ Loan 
and Trust Co., 158 U.S. 601 (1895) 


4.2.2 1920:  Eisner v. Macomber, 252 U.S. 189 (1920): Meaning of “income” 


“[I]t become essential to distinguish between what is and what is not ‘income,’ as the term is there used, and to apply the 
distinction, as cases arise, according to truth and substance, without regard to form.  Congress cannot by any definition it 
may adopt conclude the matter, since it cannot by legislation alter the Constitution, from which alone it derives its power to 
legislate, and within those limitations alone that power can be lawfully exercised.” 


4.3 Congressional intent 


4.3.1 44 Cong.Rec. 4006 (1909) 


“Mr. CUMMINS (Iowa).  Our people are separated into three classes:  The men who work, who are laying up out of their 
earnings provision for the future, and on whom the hand of the taxgatherer should be laid most lightly; the owners of land, 
the farmers and other landowners, whom it is universally acknowledged that it was the intention of the fathers of the 
Constitution to protect by the provisions regarding the apportionment of Direct Taxes; and the possessors of the stored-up 
wealth of the country, which is being invested in the corporations that are doing the business of the country.  And by the 
simple course of dropping out from this income-tax measure the parts that are unconstitutional under the decision of the 
Supreme Court, that are unjust according to the acknowledged judgment of all students of the income tax, that are incapable 
of enforcement within such a time as to relieve the deficiency that may be before us and by saving the tax upon the stored-
up wealth of the country invested in corporations, called an ‘excise,’ we shall have accomplished the great object of the 
income tax.” 


4.3.2 44 Cong.Rec.  4048 (1909) 


“Mr. NEWLANDS.  Now, what form of aggregations of capital have come under the just criticism of the country?  The 
great combinations of capital.  Has there been any complaint of the small corporations, of the commercial corporations, of 
business corporations, of the small manufacturing corporations?  There is no complaint regarding them.  The complaint is 
against the great combinations of capital in this country, and the abuses which exist today are the abuses which these great 
combinations of capital have originated and practiced. 


“Inasmuch as this measure has in view not only revenue, but publicity with a view to ending such abuses, why put the light 
of publicity upon these numberless small corporations of the country, overburdening the records, and so confusing the 
inquiry that we may not be able to discern the abuses of the great combinations themselves? 


“Our legislation, both with reference to revenue and publicity, should be concentrated upon those forms of wealth that have 
become most oppressive and upon those forms of wealth with reference to which the greatest abuses have existed; those 
forms of lawless wealth that have brought the law-abiding wealth of this country itself into discredit.” 


4.3.3 44 Cong.Rec. 4390 (1909) 


“Mr. PAYNE.  But if this Nation should ever be under the stress of great war, exhausting her resources, and the question of 
war now being a question as t6o which nation has the longest pocketbook, the greatest material resource in a great degree, I 
do not wish to be left, I do not wish this Nation to be left, without an opportunity to avail itself of every resource to provide 
an income adequate to the carrying on of that war. 
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“I hope that if the Constitution is amended in this way the time will not come when the American people will ever want to 
enact an income tax except in time of war.” 


4.3.4 44 Cong.Rec.  4412 (1909) 


“Mr. HENRY of Texas.  From that day to this we have urged and pleaded for its [an income tax] adoption.  The Republican 
Party has scoffed at it and scorned to believe in it until lashed by public conscience.  In 1908 the Democracy [Democratic 
Party platform] pronounced in favor of such law and amendment.  We said: 


“We favor an income tax as part of our revenue system, and we urge the submission of a constitutional amendment 
specifically authorizing Congress to levy and collect tax upon individual and corporate incomes, to the end that wealth may 
bear its proportionate share of the burdens of the Federal Government. 


“We have no reached a point where an income tax seems an inevitable necessity.  The appropriations of the Federal 
government have become so great that the internal-revenue taxes and import duties no longer suffice…There is a shortage 
in that regard of more than $150,000,000 annually.  IN accordance with my judgment that amount should be laid upon the 
incomes of the country by the enactment of a genuine income-tax law.” 


4.3.5 44 Cong.Rec. 4414 (1909) 


“Mr. BARTLETT of Georgia.  Therefore the decision, [Pollock] in effect, puts the dollar of the millionaire beyond the pale 
of being equitably taxed according to his wealth, unless a constitutional amendment be invoked…However, there should be 
some method by which the untold wealth and riches of this Republic may be compelled to bear their just burdens of 
government and contribute an equitable share of their incomes to supply the Treasury with needed taxes. 


“As I see it, the fairest of all taxes is of this nature [a tax on gains, profits and unearned income], laid according to wealth, 
and its universal adoption would be a benign blessing to mankind.  The door is shut against it, and the people must continue 
to groan beneath the burdens of tariff taxes and robbery under the guise of law.” 


4.3.6 44 Cong.Rec. 4420 (1909) 


“Mr. HEFLIN.  An income tax seeks to reach the unearned wealth of the country and to make it pay its share.” 


4.3.7 44 Cong.Rec. 4423 (1909) 


“Mr. HEFLIN.  But sir, when you tax a man on his income it is because his property is productive.  He pays out of his 
abundance because he has got the abundance.  If to pay his income tax is a misfortune, it is because he has the misfortune to 
have the income upon which it is paid.” 


4.3.8 44 Cong.Rec. 4424 (1909) 


“Mr. COX.  It is not my intention to belittle wealth, but, on the other hand, I believe it should be the duty of all to uphold it 
where it is honestly procured.  The idea that men like Carnegie, now the holder of more than $300,000,000 worth of the 
bonds of the United States steel trust, escape federal taxation is indeed absurd…and then, to realize that all these enormous 
fortunes are escaping their just and proportionate share of taxation while the people themselves are staggering under our 
present system of indirect taxation, it is no wonder to me they cry for relief.  If it be the determination of the so-called 
“business interests’ in this country to maintain an enormous navy at a cost of hundreds of millions of dollars annually, as 
well as  an army, to protect and defend their various business interests, I insist that this part of the wealth of the country 
ought to stand its proportionate share of taxation, and I know of no way to compel them to do it as justly and equitably as 
an income tax. [Loud applause.]” 
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United States v. Stahl, 792 F.2d 1438 (9th Cir. 02/12/1986) 
 

[1]     UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
 

[2]     No. 85-3069 
 

[3]     1986.C09.42160 <http://www.versuslaw.com>; 792 F.2d 1438 
 

[4]     argued and submitted: February 12, 1986. 
 

[5]     UNITED STATES OF AMERICA, PLAINTIFF-APPELLEE, 
v. 
LELAND G. STAHL, DEFENDANT-APPELLANT 
 

[6]     Appeal from the United States District Court for the District of Montana, W. B. 
Enright, District Judge, Presiding, D.C. No. CR 85-9 BLG. 
 

[7]     Robert L. Zimmerman, AUSA, Billings, MT, for Appellee. 
 

[8]     Gerald P. La Fountain, LA FOUNTAIN, BEARCANE & LA FOUNTAIN, Billings, 
MT; Laura Lee, Esq., Billings, MT and Lowell H. Becraft, Jr., Esq., Huntsville, AL, 
for Appellant. 
 

[9]     Author: Thompson 
 

[10]    WALLACE and THOMPSON, Circuit Judges, and STEPHENS, Senior District 
Judge*fn* 
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[11]    THOMPSON, Circuit Judge: 
 

[12]    Leland G. Stahl appeals from his jury trial conviction of one count of making a false 
statement on his income tax return, and of three counts of failing to file income tax 
returns, in violation of 26 U.S.C. §§ 7206(1) and 7203. Stahl contends that the 
district court erred by denying his pretrial motion to dismiss the indictment. Stahl 
based his motion to dismiss on the ground that the sixteenth amendment to the 
United States Constitution was never properly ratified, fraud was committed in the 
ratification process, and the amendment is therefore void. We reject Stahl's 
contentions and affirm. 
 

[13]    Stahl argues that the sixteenth amendment was never ratified by the requisite 
number of states because of clerical errors in the ratifying resolutions of the various 
state legislatures and other errors in the ratification process.*fn1 He further argues 
that Secretary of State Knox committed fraud by certifying the adoption of the 
amendment despite these alleged errors. Secretary of State Knox certified that the 
sixteenth amendment had been ratified by the legislatures of thirty-eight states, two 
more than the thirty-six then required for ratification. His certification of the 
adoption of the amendment was made pursuant to Section 205 of the Revised 
Statutes of the United States which provided: 
 

[14]    Whenever official notice is received at the Department of State that any amendment 
proposed to the Constitution of the United States has been adopted, according to the 
provisions of the Constitution, the Secretary of State shall forthwith cause the 
amendment to be published in the newspapers authorized to promulgate the laws, 
with his certificate, specifying the States by which the same may have been adopted, 
and that the same has become valid, to all intents and purposes, as a part of the 
Constitution of the United States. 
 

[15]    Act of April 20, 1818, ch. 80, § 2, Rev. Stat. § 205 (2d ed. 1878) (amended version 
codified at 5 U.S.C. § 160 (1940) (repealed Oct. 31, 1951); current version, as 
amended, at 1 U.S.C. § 106b (Supp. II 1984)). 
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[16]    Secretary of State Knox's certification of the adoption of the sixteenth amendment is 
conclusive upon the courts. United States v. Thomas, 788 F.2d 1250, 1253-54 (7th 
Cir. 1986); see also Leser v. Garnett, 258 U.S. 130, 137, 66 L. Ed. 505, 42 S. Ct. 
217 (1921). In Leser suit was brought to strike the names of two women from the 
list of qualified voters in Maryland on the ground that the constitution of Maryland 
limited suffrage to men. Maryland had refused to ratify the Nineteenth Amendment. 
The necessary minimum of thirty-six states had ratified the amendment. The 
Secretary of State of the United States had certified its adoption. It was contended, 
however, that the ratifying resolutions of Tennessee and West Virginia, two of the 
states that had ratified the amendment, were inoperative because the resolutions of 
those states had been adopted in violation of their rules of legislative procedure. In 
answer to that contention the Court ruled: 
 

[17]    The proclamation by the Secretary certified that from official documents on file in 
the Department of State it appeared that the proposed Amendment was ratified by 
the legislatures of thirty-six States, and that it "has become valid to all intents and 
purposes as a part of the Constitution of the United States." As the legislatures of 
Tennessee and of West Virginia had power to adopt the resolutions of ratification, 
official notice to the Secretary, duly authenticated, that they had done so was 
conclusive upon him, and, being certified to by his proclamation, is conclusive upon 
the courts. 
 

[18]    Id. at 137. 
 

[19]    Stahl attempts to distinguish Leser on the ground that Leser did not involve a claim 
of fraud in the ratification process. If Stahl's challenge to the validity of the 
ratification process of the sixteenth amendment is a nonjusticiable, political 
question, however, that contention is irrelevant. 
 

[20]    In Baker v. Carr, 369 U.S. 186, 7 L. Ed. 2d 663, 82 S. Ct. 691 (1962), the Court set 
out a list of "formulations" which may identify the existence of a political question 
in a given case: 
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[21]    It is apparent that several formulations which vary slightly according to the settings 
in which the questions arise may describe a political question, although each has one 
or more elements which identify it as essentially a function of the separation of 
powers. Prominent on the surface of any case held to involve a political question is 
found a textually demonstrable constitutional commitment of the issue to a 
coordinate political department; or a lack of judicially discoverable and manageable 
standards for resolving it; or the impossibility of deciding without an initial policy 
determination of a kind clearly for nonjudicial discretion; or the impossibility of a 
court's undertaking independent resolution without expressing lack of the respect 
due coordinate branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the potentiality of embarrassment 
from multifarious pronouncements by various departments on one question. 
 

[22]    Id. at 217. 
 

[23]    Stahl's claim that ratification of the sixteenth amendment was fraudulently certified 
constitutes a political question because we could not undertake independent 
resolution of this issue "without expressing lack of the respect due coordinate 
branches of government." In Field v. Clark, 143 U.S. 649, 36 L. Ed. 294, 12 S. Ct. 
495 (1892), the Court encountered a claim that a bill had not in fact been passed by 
Congress. The Court held that when a bill has been signed by the Speaker of the 
House and by the President of the Senate and has received the President's approval, 
"its authentication as a bill that has passed Congress should be deemed complete and 
unimpeachable. . . . The respect due to coequal and independent departments 
requires the judicial department . . . to accept, as having passed Congress, all bills 
authenticated in the manner stated." Id. at 672. Significantly, the Court noted the 
possibility that the Speaker of the House and the President of the Senate could 
fraudulently impose on the people a bill that was never passed by Congress. But 
"judicial action based upon such a suggestion is forbidden by the respect due to a 
coordinate branch of the government." Id. at 673. 
 

[24]    In Leser, the Court, confronting the claim that ratifying resolutions of two states 
were inoperative, extended the rule declared in Field to the Secretary of State's 
authentication that a constitutional amendment had been duly ratified. 258 U.S. at 
137. Baker indicates that the application of the political question doctrine in Leser 
was demanded by the respect due coordinate branches. Baker, 369 U.S. at 214. 
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[25]    Stahl's claim falls plainly within the confines of Leser and Field. Stahl's claim rests 
on an assertion that the ratifying resolutions of many states were inoperative. Since 
the Secretary of State proclaimed that the sixteenth amendment had been duly 
ratified, this assertion presents a political question under Leser. Stahl's suggestion of 
fraud on the part of the Secretary does not render the question justiciable, for 
"judicial action based upon such a suggestion is forbidden by the respect due to a 
coordinate branch of the government." Field, 143 U.S. at 673. Moreover, in Baker, 
the Court in discussing judicial review of the ratification process characterized the 
political question doctrine as "a tool for maintenance of governmental order." Baker, 
369 U.S. at 215. Consideration of Stahl's contention, 73 years after certification of 
the amendment's adoption and after countless judicial applications, would promote 
only disorder. See United States v. Foster, 789 F.2d 457, 462-63 (7th Cir. 1986). 
 

[26]    We conclude that the Secretary of State's certification under authority of Congress 
that the sixteenth amendment has been ratified by the requisite number of states and 
has become part of the Constitution is conclusive upon the courts.*fn2 
 

[27]    AFFIRMED. 
 

 

 Opinion Footnotes

 

[28]    *fn1 Stahl directs the court's attention to the certified copies of the resolutions passed 
by the legislatures of the several states that ratified the sixteenth amendment. Only 
four of these resolutions quoted the language of the amendment with absolute 
accuracy. Thirty-three resolutions contained punctuation, capitalization, or wording 
errors. Minnesota did not send a copy of the resolution passed by its legislature to 
the Secretary of State. The secretary of the Governor merely informed the State 
Department that the legislature had ratified the proposed amendment. Stahl alleges 
that Kentucky's legislature never passed the proposed amendment. Stahl also alleges 
discrepancies in the resolution signatures of South Dakota and Washington, and 
other procedural errors for California (no record of the vote in either house), Ohio 
(not a state at the time), North Dakota (ratification in the form of a bill, not a 
resolution), Arkansas (ratification occurred after previous rejection), and Arizona. 
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[29]    *fn2 Stahl relies on two district court cases, Dyer v. Blair, 390 F. Supp. 1291 (N.D. 
Ill. 1975) (three-judge court), and Idaho v. Freeman, 529 F. Supp. 1107 (D. Idaho 
1981), vacated as moot mem., 459 U.S. 809, 74 L. Ed. 2d 39, 103 S. Ct. 22 (1982), 
for the proposition that the matters he seeks to adjudicate are not barred by the 
political question doctrine. Neither case is binding on this court, nor do we find 
them persuasive under the facts of this case. 
 

[30]    *fn* Honorable Albert Lee Stephens, Jr., Senior United States District Judge for the 
Central District of California, sitting by designation. 
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Representatives shall 
have intervened. 

Annotations 

Regulating Congressional 
Pay 

Referred to the state 
legislatures at the same time 
as those proposals that 
eventually became the Bill of 
Rights, the congressional pay 
amendment had long been 
assumed to be dead. 1 This 
provision had its genesis, as 
did several others of the first 
amendments, in the petitions 
of the States ratifying the 
Constitution. 2 It, however, 
was ratified by only six States 
(out of the eleven needed), 
and it was rejected by five 
States. Aside from the 
idiosyncratic action of the 
Ohio legislature in 1873, 
which ratified the proposal in 
protest of a controversial pay 
increase adopted by Congress, 
the pay limitation provision 
lay dormant until the 1980s. 
Then, an aide to a Texas 
legislator discovered the 
proposal and began a crusade 
that culminated some ten 
years later in its proclaimed 
ratification. 3 

Now that the provision is 
apparently a part of the 
Constitution, 4 it will likely 
play a minor role. What it 

 Amendment

 Federal Constitution

 Text Bill of Rights

 State Ratification

 Right to Privacy Law
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commands was already 
statutorily prescribed, and, at 
most, it may have 
implications for automatic 
cost-of-living increases in pay 
for Members of Congress. 5 

Footnotes 

[Footnote 1] Indeed, in Dillon 
v. Gloss, 256 U.S. 368, 375 
(1921), the Court, albeit in 
dictum, observed that, unless 
the inference was drawn that 
ratification must occur within 
some reasonable time of 
proposal, ''four amendments 
proposed long ago--two in 
1789, one in 1810 and one in 
1861--are still pending and in 
a situation where their 
ratification in some of the 
States many years since by 
representatives of generations 
now largely forgotten may be 
effectively supplemented in 
enough more States to make 
three-fourths by 
representatives of the present 
or some future generation. To 
that view few would be able 
to subscribe, and in our 
opinion it is quite 
untenable.'' (Emphasis 
supplied). 

[Footnote 2] A 
comprehensive, scholarly 
treatment of the background, 
development, failure, and 
subsequent success of this 
amendment is Bernstein, The 
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Sleeper Wakes: The History 
and Legacy of the Twenty- 
Seventh Amendment, 61 
Ford. L. Rev. 497 (1992). A 
briefer account is The 
Congressional Pay 
Amendment, 16 Ops. of the 
Office of Legal Counsel, U.S. 
Dept. of Justice 102, App. at 
127-136 (1992) (prelim. pr.). 

[Footnote 3] The ratification 
issues are considered supra in 
the discussion of Article V. 

[Footnote 4] In the only case 
to date brought under the 
Amendment, the parties did 
not raise the question of the 
validity of its ratification; the 
court refused to consider the 
issue raised by an amicus. 
Boehner v. Anderson, 809 F.
Supp. 138, 139 (D.D.C. 
1992). It is not at all clear the 
issue is justiciable. 

[Footnote 5] See supra, p.126. 
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Dillon v. Gloss, 256 U.S. 368,  41 S.Ct. 510 (1921) 

Supreme Court of the United States 

DILLON 

v. 

GLOSS, Deputy Collector. 

No. 251. 

Argued March 22, 1921. 

Decided May 16, 1921.

Appeal from the District Court of the United States for the Northern District of California. 

Mr. Justice VAN DEVANTER delivered the opinion of the Court. 

This is an appeal from an order denying a petition for a writ of habeas corpus. Ex parte Dillon (D. C.) 262 
Fed. 563. The petitioner was in custody under section 26 of title 2 of the National Prohibition Act, c. 85, 41 
Stat. 305, on a charge of transporting intoxicating liquor in violation of section 3 of that title, and by his 
petition sought to be discharged on several grounds, all but two of which were abandoned after the decision 
in National Prohibition Cases, 253 U. S. 350, 40 Sup. Ct. 486, 588, 64 L. Ed. 946. The remaining grounds 
are, first, that the Eighteenth Amendment to the Constitution, to enforce which title 2 of the act was adopted, 
is invalid, because the congressional resolution (40 Stat. 1050) proposing the amendment declared that it 
should be inoperative unless ratified within seven years; and, secondly, that, in any event, the provisions of 
the act which the petitioner was charged with violating, and under which he was arrested, had not gone into 
effect at the time of the asserted violation nor at the time of the arrest. 

The power to amend the Constitution and the mode of exerting it are dealt with in article 5, which reads: 

'The Congress, whenever two thirds of both houses shall deem it necessary, shall propose 
amendments to this Constitution, or, on the application of the Legislatures of two thirds of the 
several states, shall call a convention for proposing amendments, which, in either case, shall 
be valid to all intents and purposes, as part of this Constitution, when ratified by the 
Legislatures of three fourths of the several states, or by conventions in three fourths thereof, 
as the one or the other mode of ratification may be proposed by the Congress: Provided that 
no amendment which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of the first article; 
and that no state, without its consent, shall be deprived of its equal suffrage in the Senate.'

It will be seen that this article says nothing about the time within which ratification may be had--neither that 
it shall be unlimited nor that it shall be fixed by Congress. What then is the reasonable inference or 
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implication? Is it that ratification may be had at any time, as within a few years, a century or even a longer 
period, or that it must be had within some reasonable period which Congress is left free to define? Neither the 
debates in the federal convention which framed the Constitution nor those in the state conventions which 
ratified it shed any light on the question. 

The proposal for the Eighteenth Amendment is the first in which a definite period for ratification was fixed. 
[FN1] Theretofore 21 amendments had been proposed by Congress and seventeen of these had been ratified 
by the Legislatures of three fourths of the states--some within a single year after their proposal and all within 
four years. Each of the remaining 4 had been ratified in some of the states, but not in a sufficient number. 
[FN2] Eighty years after the partial ratification of one, an effort was made to complete its ratification, and the 
Legislature of Ohio passed a joint resolution to that end, [FN3] after which the effort was abandoned. Two, 
after ratification in one less than the required number of states had lain dormant for a century.  [FN4] The 
other, proposed March 2, 1861, declared: 

'No amendment shall be made to the Constitution which will authorize or give to Congress 
the power to abolish or interfere, within any state, with the domestic institutions thereof, 
including that of persons held to labor or service by the laws of said state.' [FN5]

Its principal purpose was to protect slavery and at the time of its proposal and partial ratification it was a 
subject of absorbing interest, but after the adoption of the Thirteenth Amendment it was generally forgotten. 
Whether an amendment proposed without fixing any time for ratification, and which after favorable action in 
less than the required number of states had lain dormant for many years, could be resurrected and its 
ratification completed had been mooted on several occasions, but was still an open question. 

These were the circumstances in the light of which Congress in proposing the Eighteenth Amendment fixed 
seven years as the period for ratification. Whether this could be done was questioned at the time and debated 
at length, but the prevailing view in both houses was that some limitation was intended and that seven years 
was a reasonable period. [FN6] 

That the Constitution contains no express provision on the subject is not in itself controlling; for with the 
Constitution, as with a statute or other written instrument, what is reasonably implied is as much a part of it as 
what is expressed. [FN7] An examination of article 5 discloses that it is intended to invest Congress with a 
wide range of power in proposing amendments. Passing a provision long since expired, [FN8] it subjects this 
power to only two restrictions: one that the proposal shall have the approval of two-thirds of both houses, and 
the other excluding any amendment which will deprive any state, without  its consent, of its equal suffrage in 
the Senate.  [FN9] A further mode of proposal--as yet never invoked--is provided, which is, that on the 
application of two-thirds of the states Congress shall call a convention for the purpose. When proposed in 
either mode amendments to be effective must be ratified by the Legislatures, or by conventions, in three- 
fourths of the states, 'as the one or the other mode of ratification may be proposed by the Congress.' Thus the 
people of the United States, by whom the Constitution was ordained and established, have made it a condition 
to amending that instrument that the amendment be submitted to representative assemblies in the several 
states and be ratified in three-fourths of them. The plain meaning of this is (a) that all amendments must have 
the sanction of the people of the United States, the original fountain of power, acting through representative 
assemblies, and (b) that ratification by these assemblies in three-fourths of the states shall be taken as a 
decisive expression of the people's will and be binding on all. [FN10]  
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 We do not find anything in the article which suggests that an amendment once proposed is to be 
open to ratification for all time, or that ratification in some of the states may be separated from 
that in others by many years and yet be effective. We do find that which strongly suggests the 
contrary. First, proposal and ratification are not treated as unrelated acts, but as succeeding steps 
in a single endeavor, the natural inference being that they are not to be widely separated in time. 
Secondly, it is only when there is deemed to be a necessity therefor that amendments are to be 
proposed, the reasonable implication being that when proposed they are to be considered and 
disposed of presently. Thirdly, as ratification is but the expression of the approbation of the 
people and is to be effective when had in three-fourths of the states, there is a fair implication that 
it must be sufficiently contemporaneous in that number of states to reflect the will of the people in 
all sections at relatively the same period, which of course ratification scattered through a long 
series of years would not do. These considerations and the general purport and spirit of the article 
lead to the conclusion expressed by Judge Jameson  [FN11] 'that an alteration of the Constitution 
proposed to-day has relation to the sentiment and the felt needs of to-day, and that, if not ratified 
early while that sentiment may fairly be supposed to exist, it ought to be regarded as waived, and 
not again to be voted upon, unless a second time proposed by Congress.' That this is the better 
conclusion becomes even more manifest when what is comprehended in the other view is 
considered; for, according to it, four amendments proposed long ago--two in 1789, one in 1810 
and one in 1861-- are still pending and in a situation where their ratification in some of the states 
many years since by representatives of generations now largely forgotten may be effectively 
supplemented in enough more states to make three-fourths by representatives of the present or 
some future generation. To that view few would be able to subscribe, and in our opinion it is quite 
untenable. We conclude that the fair inference or implication from article 5 is that the ratification 
must be within some reasonable time after the proposal.

Of the power of Congress, keeping within reasonable limits, to fix a definite period for the ratification we 
entertain no doubt. As a rule the Constitution speaks in general terms, leaving Congress to deal with 
subsidiary matters of detail as the public interests and changing conditions may require; [FN12] and article 5 
is no exception to the rule. Whether a definite period for ratification shall be fixed, so that all may know what 
it is and speculation on what is a reasonable time may be avoided, is, in our opinion, a matter of detail which 
Congress may determine as an incident of its power to designate the mode of ratification. It is not questioned 
that seven years, the period fixed in this instance, was reasonable, if power existed to fix a definite time; nor 
could it well be questioned considering the periods within which prior amendments were ratified. 

The provisions of the act which the petitioner was charged with violating and under which he was arrested 
(title 2, §§ 3, 26) were by the terms of the act (title 3, § 21) to be in force from and after the date when the 
Eighteenth Amendment should go into effect, and the latter by its own terms was to go into effect one year 
after being ratified. Its ratification, of which we take judicial notice, was consummated January 16, 1919. 
[FN13] That the Secretary of State did not proclaim its ratification until January 29, 1919,  [FN14] is not 
material, for the date of its consummation, and not that on which it is proclaimed, controls. It follows that the 
provisions of the act with which the petitioner is concerned went into effect January 16, 1920. His alleged 
offense and his arrest were on the following day; so his claim that those provisions had not gone into effect at 
the time is not well grounded. 

Final order affirmed. 
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Footnotes: 

FN1 Some consideration had been given to the subject before, but without any definite action. Cong. Globe, 
39th Cong. 1st Sess. 2771; 40th Cong. 3d Sess. 912, 1040, 1309-1314. 

FN2 Watson on the Constitution, vol. 2, pp. 1676-1679; House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, p. 
300. 

FN3 House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, p. 317 (No. 243); Ohio Senate Journal, 1873, pp. 590, 
666, 667, 678; Ohio House Journal, 1873, pp. 848, 849. A committee charged with the preliminary 
consideration of the joint resolution reported that they were divided in opinion on the question of the validity 
of a ratification after so great a lapse of time. 

FN4 House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, pp. 300, 320 (No. 295), 329 (No. 399). 

FN5 12 Stat. 251; House Doc. 54th Cong. 2d Sess. No. 353, pt. 2, pp. 195-197, 363 (No. 931), 369 (No. 
1025). 

FN6 Cong. Rec. 65th Cong. 1st Sess. pp. 5648-5651, 5652-5653, 5658- 5661; 2d Sess. pp. 423-425, 428, 436, 
443, 444, 445-446, 463, 469, 477-478. 

FN7 United States v. Babbit, 1 Black, 55, 61, 17 L. Ed. 94; Ex parte Yarbrough, 110 U. S. 651, 658, 4 Sup. 
Ct. 152, 28 L. Ed. 274; McHenry v. Alford, 168 U. S. 651, 672, 18 Sup. Ct. 242, 42 L. Ed. 614; South 
Carolina v. United States, 199 U. S. 437, 451, 26 Sup. Ct. 110, 50 L. Ed. 261, 4 Ann. Cas. 737; Luria v. 
United States, 231 U. S. 9, 24, 34 Sup. Ct. 10, 58 L. Ed. 101; The Pesaro, 255 U. S. 216, 41 Sup. Ct. 308, 65 
L. Ed. 592. 

FN8 Article 5, as before shown, contained a provision that 'no amendment which may be made prior to the 
year one thousand eight hundred and eight shall in any manner affect the first and fourth clauses in the ninth 
section of the first article.' One of the clauses named covered the migration and importation of slaves and the 
other deals with direct taxes. 

FN9 When the federal convention adopted article 5 a motion to include another restriction forbidding any 
amendment whereby a state, without its consent, would 'be affected in its internal police' was decisively voted 
down. The vote was: Yeas 3--Connecticut, New Jersey, Delaware; nays 8--New Hampshire, Massachusetts, 
Pennsylvania, Maryland, Virginia, North Carolina, South Carolina, Georgia. Elliott's Debates, vol. 5, pp. 551, 
552. 

FN10 See Martin v. Hunter's Lessee, 1 Wheat. 304, 324, 325, 4 L. Ed. 97; McCulloch v. Maryland, 4 Wheat. 
316, 402-404, 4 L. Ed. 579; Cohens v. Virginia, 6 Wheat. 264, 413, 414, 5 L. Ed. 257; Dodge v. Woolsey, 18 
How. 331, 347, 348, 15 L. Ed. 401; Hawke v. Smith, 253 U. S. 221, 40 Sup. Ct. 495, 64 L. Ed. 871, 10 A. L. 
R. 1504; Story on the Constitution (5th Ed.) §§ 362, 363, 463-465. 

FN11 Jameson on Constitutional Conventions (4th Ed.) § 585. 
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FN12 Martin v. Hunter's Lessee, 1 Wheat. 304, 326, 4 L. Ed. 97; McCulloch v. Maryland, 4 Wheat. 316, 407, 
4 L. Ed. 579. 

FN13 Sen. Doc. No. 169, 66th Cong. 2d Sess.; Ark. Gen.Acts 1919, p. 512; Ark. House Journal, 1919, p. 10; 
Ark. Sen. Journal, 1919, p. 16; Wyo. Sen. Journal, 1919, pp. 26, 27; Wyo. House Journal, 1919, pp. 27, 28; 
Mo. Sen. Journal, 1919, pp. 17, 18; Mo. House Journal, 1919, p. 40. 

FN14 40 Stat. 1941.  
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twenty five Years, and been seven Years a 
Citizen of the United States, and who 
shall not, when elected, be an Inhabitant 
of that State in which he shall be chosen. 

Representatives and direct Taxes shall be 
apportioned among the several States 
which may be included within this Union, 
according to their respective Numbers, 
which shall be determined by adding to 
the whole Number of free Persons, 
including those bound to Service for a 
Term of Years, and excluding Indians not 
taxed, three fifths of all other Persons. 
The actual Enumeration shall be made 
within three Years after the first Meeting 
of the Congress of the United States, and 
within every subsequent Term of ten 
Years, in such Manner as they shall by 
Law direct. The Number of 
Representatives shall not exceed one for 
every thirty Thousand, but each State 
shall have at Least one Representative; 
and until such enumeration shall be made, 
the State of New Hampshire shall be 
entitled to chuse three, Massachusetts 
eight, Rhode-Island and Providence 
Plantations one, Connecticut five, New-
York six, New Jersey four, Pennsylvania 
eight, Delaware one, Maryland six, 
Virginia ten, North Carolina five, South 
Carolina five, and Georgia three. 

When vacancies happen in the 
Representation from any State, the 
Executive Authority thereof shall issue 
Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse 
their Speaker and other Officers; and shall 
have the sole Power of Impeachment. 

  Section 3. 

 State Senate

 Cal Law
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The Senate of the United States shall be 
composed of two Senators from each 
State, chosen by the Legislature thereof, 
for six Years; and each Senator shall have 
one Vote. 

Immediately after they shall be assembled 
in Consequence of the first Election, they 
shall be divided as equally as may be into 
three Classes. The Seats of the Senators of 
the first Class shall be vacated at the 
Expiration of the second Year, of the 
second Class at the Expiration of the 
fourth Year, and of the third Class at the 
Expiration of the sixth Year, so that one 
third may be chosen every second Year; 
and if Vacancies happen by Resignation, 
or otherwise, during the Recess of the 
Legislature of any State, the Executive 
thereof may make temporary 
Appointments until the next Meeting of 
the Legislature, which shall then fill such 
Vacancies. 

No Person shall be a Senator who shall 
not have attained to the Age of thirty 
Years, and been nine Years a Citizen of 
the United States, and who shall not, 
when elected, be an Inhabitant of that 
State for which he shall be chosen. 

The Vice President of the United States 
shall be President of the Senate but shall 
have no Vote, unless they be equally 
divided. 

The Senate shall chuse their other 
Officers, and also a President pro 
tempore, in the Absence of the Vice 
President, or when he shall exercise the 
Office of President of the United States. 

The Senate shall have the sole Power to 
try all Impeachments. When sitting for 
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that Purpose, they shall be on Oath or 
Affirmation. When the President of the 
United States is tried the Chief Justice 
shall preside: And no Person shall be 
convicted without the Concurrence of two 
thirds of the Members present. 

Judgment in Cases of Impeachment shall 
not extend further than to removal from 
Office, and disqualification to hold and 
enjoy any Office of honor, Trust or Profit 
under the United States: but the Party 
convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and 
Punishment, according to Law. 

  Section 4. 

The Times, Places and Manner of holding 
Elections for Senators and 
Representatives, shall be prescribed in 
each State by the Legislature thereof; but 
the Congress may at any time by Law 
make or alter such Regulations, except as 
to the Places of chusing Senators. 

The Congress shall assemble at least once 
in every Year, and such Meeting shall be 
on the first Monday in December, unless 
they shall by Law appoint a different Day. 

  Section 5. 

Each House shall be the Judge of the 
Elections, Returns and Qualifications of 
its own Members, and a Majority of each 
shall constitute a Quorum to do Business; 
but a smaller Number may adjourn from 
day to day, and may be authorized to 
compel the Attendance of absent 
Members, in such Manner, and under such 
Penalties as each House may provide. 

Each House may determine the Rules of 
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its Proceedings, punish its Members for 
disorderly Behaviour, and, with the 
Concurrence of two thirds, expel a 
Member. 

Each House shall keep a Journal of its 
Proceedings, and from time to time 
publish the same, excepting such Parts as 
may in their Judgment require Secrecy; 
and the Yeas and Nays of the Members of 
either House on any question shall, at the 
Desire of one fifth of those Present, be 
entered on the Journal. 

Neither House, during the Session of 
Congress, shall, without the Consent of 
the other, adjourn for more than three 
days, nor to any other Place than that in 
which the two Houses shall be sitting. 

  Section 6. 

The Senators and Representatives shall 
receive a Compensation for their Services, 
to be ascertained by Law, and paid out of 
the Treasury of the United States. They 
shall in all Cases, except Treason, Felony 
and Breach of the Peace, be privileged 
from Arrest during their Attendance at the 
Session of their respective Houses, and in 
going to and returning from the same; and 
for any Speech or Debate in either House, 
they shall not be questioned in any other 
Place. 

No Senator or Representative shall, during 
the Time for which he was elected, be 
appointed to any civil Office under the 
Authority of the United States, which 
shall have been created, or the 
Emoluments whereof shall have been 
encreased during such time; and no 
Person holding any Office under the 
United States, shall be a Member of either 
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House during his Continuance in Office. 

  Section 7. 

All Bills for raising Revenue shall 
originate in the House of Representatives; 
but the Senate may propose or concur 
with amendments as on other Bills. 

Every Bill which shall have passed the 
House of Representatives and the Senate, 
shall, before it become a law, be presented 
to the President of the United States: If he 
approve he shall sign it, but if not he shall 
return it, with his Objections to that House 
in which it shall have originated, who 
shall enter the Objections at large on their 
Journal, and proceed to reconsider it. If 
after such Reconsideration two thirds of 
that House shall agree to pass the Bill, it 
shall be sent, together with the Objections, 
to the other House, by which it shall 
likewise be reconsidered, and if approved 
by two thirds of that House, it shall 
become a Law. But in all such Cases the 
Votes of both Houses shall be determined 
by Yeas and Nays, and the Names of the 
Persons voting for and against the Bill 
shall be entered on the Journal of each 
House respectively. If any Bill shall not 
be returned by the President within ten 
Days (Sundays excepted) after it shall 
have been presented to him, the Same 
shall be a Law, in like Manner as if he had 
signed it, unless the Congress by their 
Adjournment prevent its Return, in which 
Case it shall not be a Law 

Every Order, Resolution, or Vote to which 
the Concurrence of the Senate and House 
of Representatives may be necessary 
(except on a question of Adjournment) 
shall be presented to the President of the 
United States; and before the Same shall 
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take Effect, shall be approved by him, or 
being disapproved by him, shall be 
repassed by two thirds of the Senate and 
House of Representatives, according to 
the Rules and Limitations prescribed in 
the Case of a Bill. 

  Section 8. 

The Congress shall have Power To lay 
and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for 
the common Defence and general Welfare 
of the United States; but all Duties, 
Imposts and Excises shall be uniform 
throughout the United States; 

To borrow Money on the credit of the 
United States; 

To regulate Commerce with foreign 
Nations, and among the several States, 
and with the Indian Tribes; 

To establish an uniform Rule of 
Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the 
United States; 

To coin Money, regulate the Value 
thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Punishment of 
counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and 
useful Arts, by securing for limited Times 
to Authors and Inventors the exclusive 
Right to their respective Writings and 
Discoveries; 
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To constitute Tribunals inferior to the 
supreme Court; 

To define and punish Piracies and 
Felonies committed on the high Seas, and 
Offences against the Law of Nations; 

To declare War, grant Letters of Marque 
and Reprisal, and make Rules concerning 
Captures on Land and Water; 

To raise and support Armies, but no 
Appropriation of Money to that Use shall 
be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and 
Regulation of the land and naval Forces; 

To provide for calling forth the Militia to 
execute the Laws of the Union, suppress 
Insurrections and repel Invasions; 

To provide for organizing, arming, and 
disciplining, the Militia, and for 
governing such Part of them as may be 
employed in the Service of the United 
States, reserving to the States 
respectively, the Appointment of the 
Officers, and the Authority of training the 
Militia according to the discipline 
prescribed by Congress; 

To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by 
Cession of Particular States, and the 
Acceptance of Congress, become the Seat 
of the Government of the United States, 
and to exercise like Authority over all 
Places purchased by the Consent of the 
Legislature of the State in which the Same 
shall be, for the Erection of Forts, 
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Magazines, Arsenals, dock-Yards and 
other needful Buildings;--And 

To make all Laws which shall be 
necessary and proper for carrying into 
Execution the foregoing Powers and all 
other Powers vested by this Constitution 
in the Government of the United States, or 
in any Department or Officer thereof. 

  Section 9. 

The Migration or Importation of such 
Persons as any of the States now existing 
shall think proper to admit, shall not be 
prohibited by the Congress prior to the 
Year one thousand eight hundred and 
eight, but a Tax or duty may be imposed 
on such Importation, not exceeding ten 
dollars for each Person. 

The Privilege of the Writ of Habeas 
Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion 
the public Safety may require it. 

No Bill of Attainder or ex post facto Law 
shall be passed. 

No Capitation, or other direct, Tax shall 
be laid, unless in Proportion to the Census 
of Enumeration herein before directed to 
be taken. 

No Tax or Duty shall be laid on Articles 
exported from any State. 

No Preference shall be given by any 
Regulation of Commerce or Revenue to 
the Ports of one State over those of 
another: nor shall Vessels bound to, or 
from, one State, be obliged to enter, clear 
or pay Duties in another. 
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No Money shall be drawn from the 
Treasury, but in Consequence of 
Appropriations made by Law; and a 
regular Statement and Account of the 
Receipts and Expenditures of all public 
Money shall be published from time to 
time. 

No Title of Nobility shall be granted by 
the United States: And no Person holding 
any Office of Profit or Trust under them, 
shall, without the Consent of the 
Congress, accept of any present, 
Emolument, Office, or Title, of any kind 
whatever, from any King, Prince or 
foreign State. 

  Section 10. 

No State shall enter into any Treaty, 
Alliance, or Confederation; grant Letters 
of Marque and Reprisal; coin Money; 
emit Bills of Credit; make any Thing but 
gold and silver Coin a Tender in Payment 
of Debts; pass any Bill of Attainder, ex 
post facto Law, or Law impairing the 
Obligation of Contracts, or grant any Title 
of Nobility. 

No State shall, without the Consent of the 
Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be 
absolutely necessary for executing it's 
inspection Laws: and the net Produce of 
all Duties and Imposts, laid by any State 
on Imports or Exports, shall be for the 
Use of the Treasury of the United States; 
and all such Laws shall be subject to the 
Revision and Controul of the Congress. 

No State shall, without the Consent of 
Congress, lay any Duty of Tonnage, keep 
Troops, or Ships of War in time of Peace, 
enter into any Agreement or Compact 
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with another State, or with a foreign 
Power, or engage in War, unless actually 
invaded, or in such imminent Danger as 
will not admit of delay. 

  

Annotations 

Article I - Legislative Department 

●     Section 1. Legislative Powers   
●     Separation of Powers and Checks and 

Balances   
�❍     The Theory Elaborated and 

Implemented   
�❍     Judicial Enforcement   

●     Bicameralism   
●     Enumerated, Implied, Resulting, and 

Inherent Powers   
●     Delegation of Legislative Power   

�❍     Origin of the Doctrine of 
Nondelegability   

�❍     Delegation Which Is Permissible   
■     Filling Up the Details   
■     Contingent Legislation   

�❍     The Effective Demise of the 
Nondelegation Doctrine   

■     The Regulatory State   
■     Standards   
■     Foreign Affairs   
■     Delegations to the States   
■     Delegation to Private 

Persons   
■     Delegation and Individual 

Liberties   
�❍     Punishment of Violations   

●     Congressional Investigations   
�❍     Source of the Power to Investigate 

  
�❍     Investigations of Conduct of 

Executive Department   
�❍     Investigations of Members of 

Congress   
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●     Clause 6. Trial of Impeachments   
●     Clause 7. Judgments on Impeachment   

●     Section 4. Elections   
●     Clause 1. Congressional Power to 

Regulate   
�❍     Federal Legislation Protecting 

Electoral Process   
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FindLaw: U.S. Constitution: Article I 

●     Clause 2. Time of Assembling   

●     Section 5. Powers and Duties of the 
Houses   

●     Clause 1. Power to Judge Elections   
●     Clause 2. Rules of Proceedings   
●     Clause 3. Duty to Keep a Journal   
●     Clause 4. Adjournments   
●     POWERS AND DUTIES OF THE 

HOUSES   
�❍     Power To Judge Elections 
�❍     ''A Quorum to Do Business''   
�❍     Rules of Proceedings   
�❍     Powers of the Houses Over 

Members   
�❍     Duty To Keep a Journal   

●     Section 6. Rights and Disabilities of 
Members   

●     Clause 1. Compensation and 
Immunities   

�❍     Congressional Pay   
�❍     Privilege from Arrest   
�❍     Privilege of Speech or Debate   

■     Members   
■     Congressional Employees   

●     Clause 2. Disabilities   
�❍     Appointment to Executive Office   
�❍     Incompatible Offices   

●     Section 7. Legislative Process   
●     Clause 1. Revenue Bills   
●     Clause 2. Approval by the President   

�❍     The Veto Power   
●     Clause 3. Presentation of Resolutions   

�❍     The Legislative Veto   

●     Section 8. Powers of Congress   
●     Clause 1. Power to Tax and Spend   

�❍     Kinds of Taxes Permitted   
■     Decline of the Forbidden 

Subject Matter Test   
■     Federal Taxation of State 

Interests   
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FindLaw: U.S. Constitution: Article I 

■     Scope of State Immunity 
from Federal Taxation   

■     Uniformity Requirement   
�❍     Purposes of Taxation   

■     Regulation by Taxation   
■     Extermination by Taxation 

  
■     Promotion of Business: 

Protective Tariff   
�❍     Spending for the General Welfare 

  
■     Scope of the Power   

�❍     Social Security Act Cases   
�❍     An Unrestrained Federal Spending 

Power   
�❍     Conditional Grants-In-Aid   
�❍     Earmarked Funds   
�❍     Debts of the United States   

●     Clause 2. Borrowing Power   
●     Clause 3. Commerce Power   

�❍     Power to Regulate Commerce   
■     Purposes Served by the 

Grant   
■     Definition of Terms   

■     Commerce   
■     Among the Several 

States   
■     Regulate   
■     Necessary and 

Proper Clause   
■     Federalism Limits 

on Exercise of 
Commerce Power   

■     Illegal Commerce   
�❍     Interstate versus Foreign 

Commerce   
�❍     Instruments of Commerce   
�❍     Congressional Regulation of 

Waterways   
■     Navigation   
■     Hydroelectric Power; Flood 

Control   
�❍     Congressional Regulation of Land 

Transportation   
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FindLaw: U.S. Constitution: Article I 

■     Federal Stimulation of 
Land Transportation   

■     Federal Regulation of Land 
Transportation   

■     Federal Regulation of 
Intrastate Rates (The 
Shreveport Doctrine)   

■     Federal Protection of Labor 
in Interstate Rail 
Transportation   

■     Regulation of Other Agents 
of Carriage and 
Communications   

�❍     Congressional Regulation of 
Commerce as Traffic   

■     The Sherman Act: Sugar 
Trust Case   

■     Sherman Act Revived   
■     The ''Current of 

Commerce'' Concept: The 
Swift Case   

■     The Danbury Hatters Case   
■     Stockyards and Grain 

Futures Acts   
■     Securities and Exchange 

Commission   
�❍     Congressional Regulation of 

Production and Industrial 
Relations: Antidepression 
Legislation   

■     National Industrial 
Recovery Act   

■     Agricultural Adjustment 
Act   

■     Bituminous Coal 
Conservation Act   

■     Railroad Retirement Act   
■     National Labor Relations 

Act   
■     Fair Labor Standards Act   
■     Agricultural Marketing 

Agreement Act   
�❍     Acts of Congress Prohibiting 

Commerce   
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FindLaw: U.S. Constitution: Article I 

■     Foreign Commerce: 
Jefferson's Embargo   

■     Foreign Commerce: 
Protective Tariffs   

■     Foreign Commerce: 
Banned Articles   

■     Interstate Commerce: 
Power to Prohibit 
Questioned   

■     Interstate Commerce: 
National Prohibitions and 
State Police Power   

■     The Lottery Case   
■     The Darby Case   

�❍     The Commerce Clause as a Source 
of National Police Power   

■     Is There an Intrastate 
Barrier to Congress' 
Commerce Power?   

■     Civil Rights   
■     Criminal Law   

�❍     The Commerce Clause as a 
Restraint on State Powers   

■     Doctrinal Background   
■     The State Proprietary 

Activity Exception   
■     Congressional 

Authorization of 
Impermissible State Action 
  

�❍     State Taxation and Regulation: 
The Old Law   

■     General Considerations   
■     Taxation   
■     Regulation   

�❍     State Taxation and Regulation: 
The Modern Law   

■     General Considerations   
■     Taxation   
■     Regulation   

�❍     Foreign Commerce and State 
Powers   

�❍     Concurrent Federal and State 
Jurisdiction   
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FindLaw: U.S. Constitution: Article I 

■     The General Issue: 
Preemption   

■     Preemption 
Standards   

■     The Standards 
Applied   

■     Federal Versus State 
Labor Laws   

�❍     Commerce With Indian Tribes   
●     Clause 4. Naturalization and 

Bankruptcies   
�❍     Naturalization and Citizenship   

■     Nature and Scope of 
Congress' Power   

■     Categories of Citizens: 
Birth and Naturalization   

■     The Naturalization of 
Aliens   

�❍     Rights of Naturalized Persons   
�❍     Expatriation: Loss of Citizenship   
�❍     Aliens   

■     The Power of Congress to 
Exclude Aliens   

■     Deportation   
�❍     Bankruptcy   

■     Persons Who May Be 
Released from Debt   

■     Liberalization of Relief 
Granted and Expansion of 
the Rights of the Trustee   

■     Constitutional Limitations 
on the Bankruptcy Power   

■     Constitutional Status of 
State Insolvency Laws: 
Preemption   

●     Clauses 5 and 6. Money   
�❍     Fiscal and Monetary Powers of 

Congress   
■     Coinage, Weights, and 

Measures   
■     Punishment of 

Counterfeiting   
■     Borrowing Power versus 

Fiscal Power   
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FindLaw: U.S. Constitution: Article I 

●     Clause 7. Post Office   
�❍     Postal Power   

■     ''Establish''   
■     Power to Protect the Mails   
■     Power to Prevent Harmful 

Use of the Postal Facilities 
  

■     Exclusive Power as an 
Adjunct to Other Powers   

■     State Regulations Affecting 
the Mails   

●     Clause 8. Copyrights and Patents   
�❍     Copyrights and Patents   

■     Scope of the Power   
■     Patentable Discoveries   
■     Procedure in Issuing 

Patents   
■     Nature and Scope of the 

Right Secured   
■     Power of Congress over 

Patent Rights   
■     State Power Affecting 

Payments and Copyrights   
■     Trade-Marks and 

Advertisements   
●     Clause 9. Creation of Courts   
●     Clause 10. Maritime Crimes   

�❍     Piracies, Felonies, and Offenses 
Against the Law of Nations   

■     Origin of the Clause   
■     Definition of Offenses   
■     Extraterritorial Reach of 

the Power   
●     Clauses 11, 12, 13, and 14. War; 

Military Establishment   
�❍     The War Power   

■     Source and Scope   
■     Three Theories   
■     An Inherent Power   
■     A Complexus of 

Granted Powers   
■     Declaration of War   

�❍     The Power to Raise and Maintain 
Armed Forces   
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FindLaw: U.S. Constitution: Article I 

■     Purpose of Specific Grants 
  

■     Time Limit on 
Appropriations for the 
Army   

■     Conscription   
■     Care of the Armed Forces   
■     Trial and Punishment of 

Offenses: Servicemen, 
Civilian Employees, and 
Dependents   

■     Servicemen   
■     Civilians and 

Dependents   
�❍     War Legislation   

■     War Powers in Peacetime   
■     Delegation of Legislative 

Power in Wartime   
�❍     Constitutional Rights in Wartime   

■     Constitution and the 
Advance of the Flag   

■     Theater of Military 
Operations   

■     Enemy Country   
■     Enemy Property   
■     Prizes of War   

■     The Constitution at Home 
in Wartime   

■     Personal Liberty   
■     Enemy Aliens   
■     Eminent Domain   
■     Rent and Price 

Controls   
●     Clauses 15 and 16. The Militia   

�❍     The Militia Clause   
■     Calling Out the Militia   
■     Regulation of the Militia   

●     Clause 17. District of Columbia; 
Federal Property   

�❍     Seat of the Government   
�❍     Authority Over Places Purchased   

■     ''Places''   
■     Duration of Federal 

Jurisdiction   
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FindLaw: U.S. Constitution: Article I 

■     Reservation of Jurisdiction 
by States   

●     Clause 18. Necessary and Proper 
Clause   

�❍     Coefficient or Elastic Clause   
■     Scope of Incidental Powers 

  
■     Operation of Coefficient 

Clause   
■     Definition of Punishment 

and Crimes   
■     Chartering of Banks   
■     Currency Regulations   
■     Power to Charter 

Corporations   
■     Courts and Judicial 

Proceedings   
■     Special Acts Concerning 

Claims   
■     Maritime Law   

●     Section 9. Powers Denied to Congress   
●     Clause 1. Importation of Slaves   

�❍     General Purpose of Sec. 9   
●     Clause 2. Habeas Corpus Suspension   
●     Clause 3. Bills of Attainder and Ex 

Post Facto Laws   
�❍     Bills of Attainder   
�❍     Ex Post Facto Laws   

■     Definition   
■     What Constitutes 

Punishment   
■     Change in Place or Mode 

of Trial   
●     Clause 4. Taxes   

�❍     Direct Taxes   
■     The Hylton Case   
■     From the Hylton to the 

Pollock Case   
■     Restriction of the Pollock 

Decision   
■     Miscellaneous   

●     Clause 5. Duties on Exports from 
States   
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FindLaw: U.S. Constitution: Article I 

�❍     Taxes on Exports   
■     Stamp Taxes   

●     Clause 6. Preference to Ports   
�❍     The ''No Preference'' Clause   

●     Clause 7. Appropriations and 
Accounting of Public Money   

�❍     Appropriations   
�❍     Payment of Claims   

●     Clause 8. Titles of Nobility; Presents   

●     Section 10. Powers Denied to the States 
  

●     Clause 1. Not to Make Treaties, Coin 
Money, Pass Ex Post Facto Laws, 
Impair Contracts   

�❍     Treaties, Alliances, or 
Confederations   

�❍     Bills of Credit   
�❍     Legal Tender   
�❍     Bills of Attainder   
�❍     Ex Post Facto Laws   

■     Scope of the Provision   
■     Denial of Future Privileges 

to Past Offenders   
■     Changes in Punishment   
■     Changes in Procedure   

�❍     Obligation of Contracts   
■     ''Law'' Defined   
■     Status of Judicial Decisions 

  
■     ''Obligation'' Defined   
■     ''Impair'' Defined   
■     Vested Rights Not Included 

  
■     Public Grants That Are Not 

''Contracts''   
■     Tax Exemptions: When 

Not ''Contracts''   
■     ''Contracts'' Include Public 

Contracts and Corporate 
Charters 

■     Corporate Charters: 
Different Ways of 
Regarding   
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FindLaw: U.S. Constitution: Article I 

■     Reservation of Right to 
Alter or Repeal Corporate 
Charters   

■     Corporation Subject to the 
Law and Police Power   

■     Strict Construction of 
Charters, Tax Exemptions   

■     Strict Construction and the 
Police Power   

■     Doctrine of Inalienability 
as Applied to Eminent 
Domain, Taxing, and 
Police Powers   

■     Private Contracts   
■     Remedy a Part of the 

Private Obligation   
■     Private Contracts and the 

Police Power   
■     Evaluation of the Clause 

Today   
●     Clause 2. Not to Levy Duties on 

Exports and Imports   
�❍     Duties on Exports and Imports   

■     Scope   
■     Privilege Taxes   
■     Property Taxes   
■     Inspection Laws   

●     Clause 3. Not to Lay Tonnage Duties, 
Keep Troops, Make Compacts, or 
Engage in War     

�❍     Tonnage Duties   
�❍     Keeping Troops   
�❍     Interstate Compacts   

■     Background of Clause   
■     Subject Matter of Interstate 

Compacts   
■     Consent of Congress   
■     Grants of Franchise to 

Corporations by Two 
States   

■     Legal Effects of Interstate 
Compacts   
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 U.S.C.A. Const. Art. I § 2, cl. 3 §UNITED STATES CODE ANNOTATED

CONSTITUTION OF THE UNITED STATES

ARTICLE I--THE CONGRESS

Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.

Current through P.L. 107-11, approved 5-28-01

Section 2, Clause 3. Apportionment of Representatives and Taxes

 [Representatives and direct Taxes shall be apportioned among the several States which may be included 
within this Union, according to their respective Numbers, which shall be determined by adding to the whole 
Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not 
taxed, three fifths of all other Persons.]  The actual Enumeration shall be made within three Years after the 
first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such 
Manner as they shall by Law direct.  The Number of Representatives shall not exceed one for every thirty 
Thousand, but each State shall have at Least one Representative;  and until such enumeration shall be made, 
the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and 
Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware 
one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.
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Current through P.L. 107-11, approved 5-28-01

Section 8, Clause 1. Powers of Congress;  Levy of Taxes for Common Defense and General Welfare;  
Uniformity of Taxation

 The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defence and general Welfare of the United States;  but all Duties, Imposts and 
Excises shall be uniform throughout the United States;
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ARTICLE I--THE CONGRESS
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Section 9, Clause 4. Capitation and Other Direct Taxes

 No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein 
before directed to be taken.
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Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429,  15 S.Ct. 673 (1895) 

Supreme Court of the United States 

POLLOCK 

v. 

FARMERS' LOAN & TRAUST CO. et al. 

No. 893. 

April 8, 1895.

Appeal from the Circuit Court of the United States for the Southern District of New York. 

This was a bill filed by Charles Pollock, a citizen of the state of Massachusetts, on behalf of himself and all 
other stockholders of the defendant company similarly situated, against the Farmers' Loan & Trust Company, 
a corporation of the state of New York, and its directors, alleging that the capital stock of the corporation 
consisted of $1,000,000, divided into 40,000 shares of the par value of $25 each; that the company was 
authorized to invest its assets in public stocks and bonds of the United States, of individual states, or of any 
incorporated city or county, or in such real or personal securities as it might deem proper; and also to take, 
accept, and execute all such trusts of every description as might be committed to it by any person or persons 
or any corporation, by grant, assignment, devise, or bequest, or by order of any court of record of New York, 
and to receive and take any real estate which might be the subject of such trust; that the property and assets of 
the company amounted to more than $5,000,000, or which at least $1,000,000 was invested in real estate 
owned by the company in fee, at least $2,000,000 in bonds of the city of New York, and at least $1,000,000 
in the bonds and stocks of other corporations of the United States; that the net profits or income of the 
defendant company during the year ending December 31, 1894, amounted to more than the sum of 
$3,000,000 above its actual operation and business expenses, including lossess and interest on bonded and 
other indebtedness; that from its real estate the company derived an income of $50,000 per annum, after 
deducting all county, state, and municipal taxes; and that the company derived an income or profit of about 
$60,000 per annum fro its investments in municipal bonds. 

It was further alleged that under and by virtue of the powers conferred upon the company it had from time to 
time taken and executed, and was holding and executing, numerous trusts committed to the company by 
many persons, copartnerships, unincorporated associations, and corporations, by grant, assinment, devise, and 
bequest, and by orders of various courts, and that the company now held as trustee for many minors, 
individuals, corpartnerships, associations, and corporations, resident in the United States and elsewhere, 
many parcels of real estate situated in the various states of the United States, and amounting in the aggregate, 
to a value exceeding $5,000,000, the rents and income of which real estate collected and received by said 
defendant in its fiduciary capacity annually exceeded the sum of $200,000. 

The bill also averred that complainant was, and had been since May 20, 1892, the owner and registered 
holder of 10 shares of the capital stock of the company, of a value exceeding the sum of $5,000; that the 
capital stock was divied among a large number of different persons, who, as such stockholders, constituted a 
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large body; that the bill was filed for an object common to them all, and that he therefore brought suit not 
only in his own behalf as a stockholder of the company, but also as a representative of and on behalf of such 
of the other stockholders similarly situated and interested as might choose to intervene and become parties. 

It was then alleged that the management of the stock, property, affairs, and concerns of the company was 
committed, under its acts of incorporation, to its directors, and charged that the company and a majority of its 
directors claimed and asserted that under and by virtue of the alleged authority of the provisions of an act of 
congress of the United States entitled 'An act to reduce taxation, to provide revenue for the government, and 
for other purposes,' passed August 15, 1894, the company was liable, and that they intended to pay, to the 
United States, before July 1, 1895, a tax of 2 per centum on the net profits of said company for the year 
ending December 31, 1894, above actual operating and business expenses, including the income derived from 
its real estate and its bonds of the city of New York; and that the directors claimed and asserted that a similar 
tax must be paid upon the amount of the incomes, gains, and profits, in excess of $4,000, of all minors and 
others for whom the company was acting in a fiduciary capacity.  And, further, that the company and its 
directors had avowed their intention to make and file with the collector of internal revenue for the Second 
district of the city of New York a list, return, or statement showing the amount of the net income of the 
company received during the year 1894, as aforesaid, and likewise to make and render a list or return to said 
collector of internal revenue, prior to that date, of the amount of the income, gains and profits of all minors 
and other persons having incomes in excess of $3,500, for whom the company was acting in a fiduciary 
capacity. 

The bill charged that the provisions in respect of said alleged income tax incorporated in the act of congress 
were unconstututional, null, and void, in that the tax was a direct tax in respect of the real estate held and 
owned by the company in its own right and in its fiduciary capacity as aforesaid, by being imposed upon the 
rents, issues, and profits os said real estate, and was likewise a direct tax in respect of its personal property 
and the personal property held by it for others for whom it acted in its fiduciary capacity as aforesaid, which 
direct taxes were not, in and by said act, apportioned among the several states, as required by section 2 of 
article 1 of the constitution; and that, if the income tax so incorporated in the act of congress aforesaid were 
held not to be a direct tax, nevertheless its provisions were unconstitutional, null, and void, in that they were 
not uniform throughout the United States, as required in and by section 8 of article 1 of the constitution of the 
United States, upon many grounds and in many particulars specifically set forth. 

The bill further charged that the income-tax provisions of the act were likewise unconstitutional, in that they 
imposed a tax on incomes not taxable under the constitution, and likewise income derived from the stocks 
and bonds of the states of the United States, and counties and municipalities therein, which stocks and bonds 
are among the means and instrumentalities employed for carrying on their repective governments, and are not 
proper subjects of the taxing power of congress, and which states and their counties and muncipalities are 
independent of the general government of the United States, and the respective stocks and bonds of which 
are, together with the power of the states to borrow in any form, exempt from federal taxation. 

Other grounds of unconstitutionality were assigned, and the violation of  articles 4 and 5 of the constitution 
asserted. 

The bill further averred that the suit was not a collusive one, to confer on a court of the United States 
jurisdiction of the case, of which it would not otherwise have cognizance and that complainant had requested 
the company and its directors to omit and to refuse to pay said income tax, and to contest the constiutionality 
of said act, and to refrain from voluntarily making lists, returns, and statements on its own behalf and on 
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behalf of the minors and other persons for whom its was acting in a fiduciary capacity, and to apply to a court 
of competent jurisdiction to determine its liability under said act; but that the company and a majority of its 
directors, after a meeting of the directors, at which the matter and the request of complainant were formally 
laid before them for action, had rejused, and still refuse, and intend omitting, ot comply with complainant's 
demand, and had resolved and determined and intended to comply with all and singular the provisions of the 
said act of congress, and to pay the tax upon all its net profits or income as aforesaid, including its rents from 
real estate and its income from municipal bonds, and a copy of the refusal of the company was annexed to the 
complaint. 

It was also alleged that if the company and its directors, as they propered and had declared their intention to 
do, should pay the tax out of its gains, income, and profits, or out of the gains, income, and profits of the 
property held by it in its fiduciary capacity they will diminish the assets of the company and lessen the 
dividends thereon and the value of the shares; that voluntary compliance with the income-tax provisions 
would expose the company to a multiplicity of suits, not only by and on behalf of its numerous shareholders, 
but by and on behalf of numberous minors and others for whom it acts in a fiduciary capacity, and that such 
numerous suits would work irreparable injury to the business of the company, and subject it to great and 
irreparable damage, and to liability to the beneficiaries aforesaid, to the irreparable damage of complainant 
and all its shareholders. 

The bill further averred that this was a suit of a civil nature in equity; that the matter in dispute exceeded, 
exclusive of costs, the sum of $5,000, and arose under the constitution or laws of the United States; and that 
there was furthermore a controversy between citizens of different states. 

The prayer was that it might be adjudged and decreed that the said provisions known as the income tax 
incorporated in said act of congress passed August 15, 1894, are unconstitutional, null, and void; that the 
defendants be restrained from volunarily complying with the provisions of said act, and making the list, 
returns, and statements above referred to, or paying the tax aforesaid; and for general relief. 

The defendants demurred on the ground of want of equity, and, the cause having been brought on to be heard 
upon the bill and demurrer thereto, the demurrer was sustained, and the bill of complaint dismissed, with 
costs, whereupon the record recited that the constitutionality of a law of the United States was drawn in 
question, and an appeal was allowed directly to this court. 

An abstract of the act in question will be found in the margin.  [FN2] 

By the third clause of section 2 of article 1 of the constitution it was provided:  'Representatives and direct 
taxes shall be apportioned among the several states which may be included within this Union, according to 
their respective numbers, which shall be determined by adding to the whole number of free persons, including 
those bound to service for a term of years, and excluding Indians not taxed, three-fifths of all other persons.'  
This was amended by the second section of the fourteenth amendment, declared ratified July 28, 1868, so that 
the whole number of persons in each state should be counted, Indians not taxed excluded, and the provision, 
as thus amended, remains in force. 

The acutal enumeration was prescribed to be made within three years after the first meeting of congress, and 
within every subsequent term of ten years, in such manner as should be directed. 
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Section 7 requires 'all bills for raising revenue shall originate in the house or representatives.' 

The first clause of section 8 reads thus:  'The congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common defence and general welfare of the United 
States; but all duties, imposts and excises shall be uniform throughout the United States.' And the third clause 
thus: 'To regulate commerce with foreigh nation, and among the several states, and with the Indian tribes.' 

The fourth, fifth, and sixth clauses of section 9 are as follows: 

'No capitation, or other direct, tax shall be laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken. 

'No tax or duty shall be laid on articles exported from any state. 

'No preference shall be given by any regulation of commerce or revenue to the ports of one 
state over those of another; nor shall vessels bount to, or from, one state, be obliged to enter, 
clear, or pay duties in another.'

It is also provided by the second clause of section 10 that 'no state shall, without consent of the congress, lay 
any imposts or duties on imports or exports, except what may be absolutely necessary for executing its 
inspection laws': and, by the third clause, that 'no state shall, without the consent of congress, lay any duty of 
tonnage.' 

The first clause of section 9 provides: 'The migration or importation of such persons as any of the states now 
existing shall think proper to admit, shall not be prohibited by the congress prior to the year one thousand and 
eight hundred and eight, but a tax or duty may be imposed on such importations, ot exeeding ten dollars for 
each person.' 

Article 5 prescribes the mode for the amendment of the constitution, and concludes with this proviso: 
'Provided, that no amendment which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of the first article.' 

Mr. Chief Justice FULLER, after stating the facts in the foregoing language, delivered the opinion of the 
court. 

The jurisdiction of a court of equity to prevent any threatened breach of trust in the misapplication or 
diversion of the funds of a corporation by illegal payments out of its capital or profits has been frequently 
sustained. Dodge v. Woolsey, 18 How. 331; Hawes v. Oakland, 104 U. S. 450. 

As in Dodge v. Woolsey, this bill proceeds on the ground that the defendants would be guilty of such breach 
of trust or duty in voluntarily making returns for the imposition of, and paying, an unconstitutional tax; and 
also on allegations of threatened multiplicity of suits and irreparable injury. 

The objection of adequate remedy at law was not raised below, nor is it now raised by appellees, if it could be 
entertained at all at this stage of the proceedings; and, so far as it was within the power of the government to 
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do so, the question of jurisdiction, for the purposes of the case, was explicitly waived on the argument. The 
relief sought was in respect of voluntary action by the defendant company, and not in respect of the 
assessment and collection themselves.  Under these circumstances, we should not be justified in declining to 
proceed to judgment upon the merits. Pelton v. Bank, 101 U. S. 143, 148; Cummings v. Bank, Id. 153, 157; 
Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486. 

Since the opinion in Marbury v. Madison, 1 Cranch, 137, 177, was delivered, it has not been doubted that it is 
within judicial competency, by express provisions of the constitution or by necessary inference and 
implication, to determine whether a given law of the United States is or is not made in pursuance of the 
constitution, and to hold it valid or void accordingly.  'If,' said Chief Justice Marshall, 'both the law and the 
constitution apply to a particular case, so that the court must either decide that case conformably to the law, 
disregarding the constitution, or conformably to the constitution, disregarding the law, the court must 
determine which of these conflicting rules governs the case. This is of the very essence of judicial duty.'  And 
the chief justice added that the doctrine 'that courts must close their eyes on the constitution, and see only the 
law,' 'would subvert the very foundation of all written constitutions.'  Necessarily the power to declare a law 
unconstitutional is always exercised with reluctance; but the duty to do so, in a proper case, cannot be 
declined, and must be discharged in accordance with the deliberate judgment of the tribunal in which the 
validity of the enactment is directly drawn in question. 

The contention of the complainant is: 

First.  That the law in question, in imposing a tax on the income or rents of real estate, imposes 
a tax upon the real estate itself; and in imposing a tax on the interest or other income of bonds 
or other personal property, held for the purposes of income or ordinarily yielding income, 
imposes a tax upon the personal estate itself; that such tax is a direct tax, and void because 
imposed without regard to the rule of apportionment; and that by reason thereof the whole law 
is invalidated.

Second.  That the law is invalid, because imposing indirect taxes in violation of the constitutional requirement 
of uniformity, and therein also in violation of the implied limitation upon taxation that all tax laws must apply 
equally, impartially, and unformly to all similarly situated.  Under the second head, it is contended that the 
rule of uniformity is violated, in that the law taxes the income of certain corporations, companies, and 
associations, no matter how created or organized, at a higher rate than the incomes of individuals or 
partnerships derived from precisely similar property or business; in that it exempts from the operation of the 
act and from the burden of taxation numerous corporations, companies, and associations having similar 
property and carrying on similar business to those expressly taxed; in that it denies to individuals deriving 
their income from shares in certain corporations, companies, and associations the benefit of the exemption of 
$4,000 granted to other persons interested in similar property and business; in the exemption of $4,000; in the 
exemption of building and loan associations, savings banks, mutual life, fire, marine, and accident insurance 
companies, existing solely for the pecuniary profit of their members,--these and other exemptions being 
alleged to be purely arbitrary and capricious, justified by no public purpose, and of such magnitude as to 
invalidate the entire enactment; and in other particulars. 

Third.  That the law is invalid so far as imposing a tax upon income received from state and municipal bonds. 

The constitution provides that representatives and direct taxes shall be apportioned among the several states 
according to numbers, and that no direct tax shall be laid except according to the enumeration provided for; 
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and also that all duties, imposts, and excises shall be uniform throughout the United States. 

The men who framed and adopted that instrument had just emerged from the struggle for independence 
whose rallying cry had been that 'taxation and representation go together.' 

The mother country had taught the colonists, in the contests waged to establish that taxes could not be 
imposed by the sovereign except as they were granted by the representatives of the realm, that self-taxation 
constituted the main security against oppression.  As Burke declared, in his speech on conciliation with 
America, the defenders of the excellence of the English constitution 'took infinite pains to inculcate, as a 
fundamental principle, that, in all monarchies, the people must, in effect, themselves, mediately or 
immediately, possess the power of granting their own money, or no shadow of liberty could subsist.'  The 
principle was that the consent of those who were expected to pay it was essential to the validity of any tax. 

The states were about, for all national purposes embraced in the constitution, to become one, united under the 
same sovereign authority, and governed by the same laws.  But as they still retained their jurisdiction over all 
persons and things within their territorial limits, except where surrendered to the general government or 
restrained by the constitution, they were careful to see to it that taxation and representation should go 
together, so that the sovereignty reserved should not be impaired, and that when congress, and especially the 
house of representatives, where it was specifically provided that all revenue bills must originate, voted a tax 
upon property, it should be with the consciousness, and under the responsibility, that in so doing the tax so 
voted would proportionately fall upon the immediate constituents of those who imposed it. 

More than this, by the constitution the states not only gave to the nation the concurrent power to tax persons 
and property directly, but they surrendered their own power to levy taxes on imports and to regulate 
commerce. All the 13 were seaboard states, but they varied in maritime importance, and differences existed 
between them in population, in wealth, in the character of property and of business interests.  Moreover, they 
looked forward to the coming of new states from the great West into the vast empire of their anticipations.  
So when the wealthier states as between themselves and their less favored associates, and all as between 
themselves and those who were to come, gave up for the common good the great sources of revenue derived 
through commerce, they did so in reliance on the protection afforded by restrictions on the grant of power. 

Thus, in the matter of taxation, the constitution recognizes the two great classes of direct and indirect taxes, 
and lays down two rules by which their imposition must be governed, namely, the rule of apportionment as to 
direct taxes, and the rule of uniformity as to duties, imposts, and excises. 

The rule of uniformity was not prescribed to the exercise of the power granted by the first paragraph of 
section 8 to lay and collect taxes, because the rule of apportionment as to taxes had already been laid down in 
the third paragraph of the second section. 

And this view was expressed by Mr. Chief Justice Cause in The License Tax Cases, 5 Wall. 462, 471, when 
he said:  'It is true that the power of congress to tax is a very extensive power.  It is given in the constitution, 
with only one exception and only two qualifications.  Congress cannot tax exports, and it must impose direct 
taxes by the rule of apportionment, and indirect taxes by the rule of uniformity.  Thus limited, and thus only, 
it reaches every subject, and may be exercised at discretion.' 

And although there have been, from time to time, intimations that there might be some tax which was not a 
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direct tax, nor included under the words 'duties, imports, and excises,' such a tax, for more than 100 years of 
national existence, has as yet remained undiscovered, notwithstanding the stress of particular circumstances 
has invited thorough investigation into sources of revenue. 

The first question to be considered is whether a tax on the rents or income of real estate is a direct tax within 
the meaning of the constitution. Ordinarily, all taxes paid primarily by persons who can shift the burden upon 
some one else, or who are under no legal compulsion to pay them, are considered indirect taxes; but a tax 
upon property holders in respect of their estates, whether real or personal, or of the income yielded by such 
estates, and the payment of which cannot be avoided, are direct taxes.  Nevertheless, it may be admitted that, 
although this definition of direct taxes is prima facie correct, and to be applied in the consideration of the 
question before us, yet the constitution may bear a different meaning, and that such different meaning must 
be recognized.  But in arriving at any conclusion upon this point we are at liberty to refer to the historical 
circumstances attending the framing and adoption of the constitution, as well as the entire frame and scheme 
of the instrument, and the consequences naturally attendant upon the one construction or the other. 

We inquire, therefore, what, at the time the constitution was framed and adopted, were recognized as direct 
taxes?  What did those who framed and adopted it understand the terms to designate and include? 

We must remember that the 55 members of the constitutional convention were men of great sagacity, fully 
conversant with governmental problems, deeply conscious of the nature of their task, and profoundly 
convinced that they were laying the foundations of a vast future empire.  'To many in the assembly the work 
of the great French magistrate on the 'Spirit of Laws,' of which Washington with his own hand had copied an 
abstract by Madison, was the favorite manual.  Some of them had made an analysis of all federal 
governments in ancient and modern times, and a few were well versed in the best English, Swiss, and Dutch 
writers on government.  They had immediately before them the example of Great Britain, and they had a still 
better school of political wisdom in the republican constitutions of their several states, which many of them 
had assisted to frame.'  2 Bancr. Hist. Const. 9. 

The Federalist demonstrates the value attached by Hamilton, Madison, and Jay to historical experience, and 
shows that they had made a careful study of many forms of government.  Many of the framers were 
particularly versed in the literature of the period,--Franklin, Wilson, and Hamilton for example. Turgot had 
published in 1764 his work on taxation, and in 1766 his essay on 'The Formation and Distribution of Wealth,' 
while Adam Smith's 'Wealth of Nations' was published in 1776.  Franklin, in 1766, had said, upon his 
examination before the house of commons, that:  'An external tax is a duty laid on commodities imported; 
that duty is added to the first cost and other charges on the commodity, and, when it is offered to sale, makes 
a part of the price. If the people do not like it at that price, they refuse it.  They are not obliged to pay it.  But 
an internal tax is forced from the people without their consent, if not laid by their own representatives. The 
stamp act says we shall have no commerce, make no exchange of property with each other, neither purchase 
nor grant, nor recover debts; we shall neither marry nor make our wills,--unless we pay such and such sums; 
and thus it is intended to extort our money from us, or ruin us by the consequences of refusing to pay.'  16 
Parl. Hist. 144. 

They were, of course, familiar with the modes of taxation pursued in the several states.  From the report of 
Oliver Wolcott, when secretary of the treasury, on direct taxes, to the house of representatives, December 14, 
1796,--his most important state paper (Am. St. P. 1 Finance, 431),--and the various state laws then existing, it 
appears that prior to the adoption of the constitution nearly all the states imposed a poll tax, taxes on land, on 
cattle of all kinds, and various kinds of personal property, and that, in addition, Massachusetts, Connecticut, 
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Pennsylvania, Delaware, New Jersey, Virginia, and South Carolina assessed their citizens upon their profits 
from professions, trades, and employments. 

Congress, under the articles of confederation, had no actual operative power of taxation.  It could call upon 
the states for their respective contributions or quotas as previously determined on; but, in case of the failure 
or omission of the states to furnish such contribution, there were no means of compulsion, as congress had no 
power whatever to lay any tax upon individuals.  This imperatively demanded a remedy; but the opposition to 
granting the power of direct taxation in addition to the substantially exclusive power of laying imposts and 
duties was so strong that it required the convention, in securing effective powers of taxation to the federal 
government, to use the utmost care and skill to so harmonize conflicting interests that the ratification of the 
instrument could be obtained. 

The situation and the result are thus described by Mr. Chief Justice Chase in  Lane Co. v. Oregon, 7 Wall. 71, 
76:  'The people of the United States constitute one nation, under one government; and this government, 
within the scope of the powers with which it is invested, is supreme.  On the other hand, the people of each 
state compose a state, having its own government, and endowed with all the functions essential to separate 
and independent existence.  The states disunited might continue to exist.  Without the states in union, there 
could be no such political body as the United States. Both the states and the United States existed before the 
constitution.  The people, through that instrument, established a more perfect union by substituting a national 
government, acting, with ample power, directly upon the citizens, instead of the confederate government, 
which acted with powers, greatly restricted, only upon the states.  But in many articles of the constitution the 
necessary existence of the states, and, within their proper spheres, the independent authority of the states, is 
distinctly recognized. To them nearly the whole charge of interior regulation is committed or left; to them and 
to the people all powers not expressly delegated to the national government are reserved.  The general 
condition was well stated by Mr. Madison in the Federalist, thus: 'The federal and state governments are in 
fact but different agents and trustees of the people, constituted with different powers, and designated for 
different purposes.'  Now, to the existence of the states, themselves necessary to the existence of the United 
States, the power of taxation is indispensable.  It is an essantial function of  government.  It was exercised by 
the colonies; and when the colonies became states, both before and after the formation of the confederation, it 
was exercised by the new governments.  Under the articles of confederation the government of the United 
States was limited in the exercise of this power to requisitions upon the states, while the whole power of 
direct and indirect taxation of persons and property, whether by taxes on polls, or duties on imports, or duties 
on internal production, manufacture, or use, was acknowledged to belong exclusively to the states, without 
any other limitation than that of noninterference with certain treaties made by congress.  The constitution, it is 
true, greatly changed this condition of things. It gave the power to tax, both directly and indirectly, to the 
national government, and, subject to the one prohibition of any tax upon exports and to the conditions of 
uniformity in respect to indirect, and of proportion in respect to direct, taxes, the power was given without 
any express reservation.  On the other hand, no power to tax exports, or imports except for a single purpose 
and to an insignificant extent, or to lay any duty on tonnage, was permitted to the states.  In respect, however, 
to property, business, and persons, within their respective limits, their power of taxation remained and 
remains entire.  It is, indeed, a concurrent power, and in the case of a tax on the same subject by both 
governments the claim of the United States, as the supreme authority, must be preferred; but with this 
qualification it is absolute.  The extent to which it shall be exercised, the subjects upon which it shall be 
exercised, and the mode in which it shall be exercised, are all equally within the discretion of the legislatures 
to which the states commit the exercise of the power.  That discretion is restrained only by the will of the 
people expressed in the state constitutions or through elections, and by the condition that it must not be so 
used as to burden or embarrass the operations of the national government. There is nothing in the constitution 
which contemplates or authorizes any direct abridgment of this power by national legislation.  To the extent 
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just indicated it is as complete in the states as the like power, within the limits of the constitution, is complete 
in congress.' 

On May 29, 1787, Charles Pinckney presented his draft of a proposed constitution, which provided that the 
proportion of direct taxes should be regulated by the whole number of inhabitants of every description, taken 
in the manner prescribed by the legislature, and that no tax should be paid on articles exported from the 
United States.  1 Elliot, Deb. 147, 148. 

Mr. Randolph's plan declared 'that the right of suffrage, in the national legislature, ought to be proportioned to 
the quotas of contribution, or to the number of free inhabitants, as the one or the other may seem best, in 
different cases.'  1 Elliot, Deb. 143. 

On June 15, Mr. Paterson submitted several resolutions, among which was one proposing that the United 
States in congress should be authorized to make requisitions in proportion to the whole number of white and 
other free citizens and inhabitants, including those bound to servitude for a term of years, and three-fifths of 
all other person, except Indians not taxed.  1 Elliot, Deb. 175, 176. 

On the 9th of July, the proposition that the legislature be authorized to regulate the number of representatives 
according to wealth and inhabitants was approved, and on the 11th it was voted that, 'in order to ascertain the 
alterations that may happen in the population and wealth of the several states, a census shall be taken,' 
although the resolution of which this formed a part was defeated.  5 Elliot, Deb. 288, 295; 1 Elliot, Deb. 200. 

On July 12th, Gov. Morris moved to add to the clause empowering the legislature to vary the representatiton 
according to the amount of wealth and number of the inhabitants a proviso that taxation should be in 
proportion to representation, and, admitting that some objections lay against his proposition, which would be 
removed by limiting it to direct taxation, since 'with regard to indirect taxes on exports and imports, and on 
consumption, the rule would be inapplicable,' varied his motion by inserting the word 'direct,' whereupon it 
passed as follows:  'Provided, always, that direct taxation ought to be proportioned to representation.'  5 
Elliott, Deb. 302. 

Amendments were proposed by Mr. Ellsworth and Mr. Wilson to the effect that the rule of contribution by 
direct taxation should be according to the number of white inhabitants and three-fifths of every other 
description, and that, in order to ascertain the alterations in the direct taxation which might be required from 
time to time, a census should be taken.  The word 'wealth' was struck out of the clause on motion of Mr. 
Randolph; and the whole proposition, proportionate representation to direct taxation, and both to the white 
and three-fifths of the colored in habitants, and requiring a census, was adopted. 

In the course of the debates, and after the motion of Mr. Ellsworth that the first census be taken in three years 
after the meeting of congress had been adopted, Mr. Madison records:  'Mr. King asked what was the precise 
meaning of 'direct taxation.'  No one answered.'  But Mr. Gerry immediately moved to amend by the insertion 
of the clause that 'from the first meeting of the legislature of the United States until a census shall be taken, all 
moneys for supplying the public treasury by direct taxation shall be raised from the several states according 
to the number of their representatives respectively in the first branch.'  This left for the time the matter of 
collection to the states. Mr. Langdon objected that this would bear unreasonably hard against New 
Hampshire, and Mr. Martin said that direct taxation should not be used but in cases of absolute necessity, and 
then the states would be the best judges of the mode.  5 Elliot, Deb. 451, 453. 
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Thus was accomplished one of the great compromises of the constitution, resting on the doctrine that the right 
of representation ought to be conceded to every community on which a tax is to be imposed, but crystallizing 
it in such form as to allay jealousies in respect of the future balance of power; to reconcile conflicting views 
in respect of the enumeration of slaves; and to remove the objection that, in adjusting a system of 
representation between the states, regard should be had to their relative wealth, since those who were to be 
most heavily taxed ought to have a proportionate influence in the goverment. 

The compromise, in embracing the power of direct taxation, consisted not simply in including part of the 
slaves in the enumeration of population, but in providing that, as between state and state, such taxation should 
be proportioned to representation. The establishment of the same rule for the apportionment of taxes as for 
regulating the proportion of representatives, observed Mr. Madison in No. 54 of the Federalist, was by no 
means founded on the same principle, for, as to the former, it had reference to the proportion of wealth, and, 
although in respect of that it was in ordinary cases a very unfit measure, it 'had too recently obtained the 
general sanction of America not to have found a ready preference with the convention,' while the opposite 
interests of the states, balancing each other, would produce impartiality in enumeration.  By prescribing this 
rule, Hamilton wrote (Federalist, No. 36) that the door was shut 'to partiality or oppression,' and 'the abuse of 
this power of taxation to have been provided against with guarded circumspection'; and obviously the 
operation of direct taxation on every state tended to prevent resort to that mode of supply except under 
pressure of necessity, and to promote prudence and economy in expenditure. 

We repeat that the right of the federal government to directly assess and collect its own taxes, at least until 
after requisitions upon the states had been made and failed, was one of the chief points of conflict; and 
Massachusetts, in ratifying, recommended the adoption of an amendment in these words:  'That congress do 
not lay direct taxes but when the moneys arising from the impost and excise are insufficient for the public 
exigencies, nor then until congress shall have first made a requisition upon the states to assess, levy, and pay 
their respective proportions of such requisition, agreeably to the census fixed in the said constitution, in such 
way and manner as the legislatures of the states shall think best.'  1 Elliot, Deb. 322.  And in this South 
Carolina, New Hampshire, and Rhode Island concurred.  Id. 325, 326, 329, 336. 

Luther Martin, in his well known communication to the legislature of Maryland in January, 1788, expressed 
his views thus:  'By the power to lay and collect taxes they may proceed to direct taxation on every 
individual, either by a capitation tax on their heads, or an assessment on their property. * * * Many of the 
members, and myself in the number, thought that states were much better judges of the circumstances of their 
citizens, and what sum of money could be collected from them by direct taxation, and of the manner in which 
it could be raised with the greatest ease and convenience to their citizens, than the general government could 
be; and that the general government ought not to have the power of laying direct taxes in any case but in that 
of the delinquency of a state.'  1 Elliot, Deb. 344, 368, 369. 

Ellsworth and Sherman wrote the governor of Connecticut, September 26, 1787, that it was probable 'that the 
principal branch of revenue will be duties on imports.  What may be necessary to be raised by direct taxation 
is to be apportioned on the several states, according to the number of their inhabitants; and although congress 
may raise the money by their own authority, if necessary, yet that authority need not be exercised if each state 
will furnish its quota.'  1 Elliot, Deb. 492. 

And Ellsworth, in the Connecticut convention, in discussing the power of congress to lay taxes, pointed out 
that all sources of revenue, excepting the impost, still lay open to the states, and insisted that it was 'necessary 
that the power of the general legislature should extend to all the objects of taxation, that government should 
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be able to command all the resources of the country, because no man can tell what our exigencies may be.  
Wars have now become rather wars of the purse than of the sword. Government must therefore be able to 
command the whole power of the purse.  * * * Direct taxation can go but little way towards raising a 
revenue.  To raise money in this way, people must be provident; they must constantly be laying up money to 
answer the demands of the collector.  But you cannot make people thus provident.  If you would do anything 
to the purpose, you must come in when they are spending, and take a part with them.  * * *  All nations have 
seen the necessity and propriety of raising a revenue by indirect taxation, by duties upon articles of 
consumption.  * * * In England the whole public revenue is about twelve millions sterling per annum.  The 
land tax amounts to about two millions; the window and some other taxes, to about two millions more.  The 
other eight millions are raised upon articles of consumption.  * * * This constitution defines the extent of the 
powers of the general government.  If the general legislature should at any time overleap their limits, the 
judicial department is a constitutional check.  If the United States go beyond their powers, if they make a law 
which the constitution does not authorize, it is void; and the judicial power, the national judges, who, to 
secure their impartiality, are to be made independent, will declare it to be void.'  2 Elliot, Deb. 191, 192, 196. 

In the convention of Massachusetts by which the constitution was ratified, the second section of article 1 
being under consideration, Mr. King said:  'It is a principle of this constitution that representation and taxation 
should go hand in hand.  * * * By this rule are representation and taxation to be apportioned.  And it was 
adopted, because it was the language of all America. According to the Confederation, ratified in 1781, the 
sums for the general welfare and defense should be apportioned according to the surveyed lands, and 
improvements thereon, in the several states; but that it hath never been in the power of congress to follow that 
rule, the returns from the several states being so very imperfect.'  2 Elliot, Deb. 36. 

Theophilus Parsons observed:  'Congress have only a concurrent right with each state in laying direct taxes, 
not an exclusive right; and the right of each state to direct taxation is equally as extensive and perfect as the 
right of congress.'  2 Elliot, Deb. 93.  And John Adams, Dawes, Sumner, King, and Sedgwick all agreed that a 
direct tax would be the last source of revenue resorted to by congress. 

In the New York convention, Chancellor Livingston pointed out that, when the imposts diminished and the 
expenses of the government increased, 'they must have recourse to direct taxes; that is, taxes on land and 
specific duties.'  2 Elliot, Deb. 341.  And Mr. Jay, in reference to an amendment that direct taxes should not 
be imposed until requisition had been made and proved fruitless, argued that the amendment would involve 
great difficulties, and that it ought to be considered that direct taxes were of two kinds,--general and specific.  
Id. 380, 381. 

In Virginia, Mr. John Marshall said:  'The objects of direct taxes are well understood.  They are but few.  
What are they?  Lands, slaves, stock of all kinds, and a few other articles of domestic property.  * * * They 
will have the benefit of the knowledge and experience of the state legislature.  They will see in what manner 
the legislature of Virginia collects its taxes.  * * * Cannot congress regulate the taxes so as to be equal on all 
parts of the community?  Where is the absurdity of having thirteen revenues? Will they clash with or injure 
each other?  If not, why cannot congress make thirteen distinct laws, and impose the taxes on the general 
objects of taxation in each state, so as that all persons of the society shall pay equally, as they ought?  3 Elliot, 
Deb. 229, 235. At that time, in Virginia, lands were taxed, and specific taxes assessed on certain specified 
objects.  These objects were stated by Sec. Wolcott to be taxes on lands, houses in towns, slaves, stud horses, 
jackasses, other horses and mules, billiard tables, four-wheeled riding carriages, phaetons, stage wagons, and 
riding carriages with two wheels; and it was undoubtedly to these objects that the future chief justice referred. 
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Mr. Randolph said:  'But in this new constitution there is a more just and equitable rule fixed,--a limitation 
beyond which they cannot go. Representatives and taxes go hand in hand.  According to the one will the other 
be regulated.  The number of representatives is determined by the number of inhabitants.  They have nothing 
to do but to lay taxes accordingly.'  3 Elliot, Deb. 121. 

Mr. George Nicholas said:  'The proportion of taxes is fixed by the number of inhabitants, and not regulated 
by the extent of territory or fertility of soil.  * * * Each state will know, from its population, its proportion of 
any general tax.  As it was justly observed by the gentleman over the way [Mr. Randolph], they cannot 
possibly exceed that proportion.  They are limited and restrained expressly to it.  The state legislatures have 
no check of this kind.  Their power is uncontrolled.'  3 Elliot, Deb. 243, 244. 

Mr. Madison remarked that 'they will be limited to fix the proportion of each state, and they must raise it in 
the most convenient and satisfactory manner to the public.'  3 Elliot, Deb. 255. 

From these references--and they might be extended indefinitely--it is clear that the rule to govern each of the 
great classes into which taxes were divided was prescribed in view of the commonly accepted distinction 
between them and of the taxes directly levied under the systems of the states; and that the difference between 
direct and indirect taxation was fully appreciated is supported by the congressional debates after the 
government was organized. 

In the debates in the house of representatives preceding the passage of the act of congress to lay 'duties upon 
carriages for the conveyance of persons,' approved June 5, 1794 (1 Stat. 373, c. 45), Mr. Sedgwick said that 'a 
capitation tax, and taxes on land and on property and income generally, were direct charges, as well in the 
immediate as ultimate sources of contribution. He had considered those, and those only, as direct taxes in 
their operation and effects.  On the other hand, a tax imposed on a specific article of personal property, and 
particularly of objects of luxury, as in the case under consideration, he had never supposed had been 
considered a direct tax, within the meaning of the constitution.' 

Mr. Dexter observed that his colleague 'had stated the meaning of direct taxes to be a capitation tax, or a 
general tax on all the taxable property of the citizens; and that a gentleman from Virginia [Mr. Nicholas] 
thought the meaning was that all taxes are direct which are paid by the citizen without being recompensed by 
the consumer; but that, where the tax was only advanced and repaid by the consumer, the tax was indirect.  
He thought that both opinions were just, and not inconsistent, though the gentlemen had differed about them.  
He thought that a general tax on all taxable property was a direct tax, because it was paid without being 
recompensed by the consumer.' Ann. 3d Cong. 644, 646. 

At a subsequent day of the debate, Mr. Madison objected to the tax on carriages as 'an unconstitutional tax'; 
but Fisher Ames declared that he had satisfied himself that it was not a direct tax, as 'the duty falls not on the 
possession, but on the use.'  Ann. 730. 

Mr. Madison wrote to Jefferson on May 11, 1794:  'And the tax on carriages succeeded, in spite of the 
constitution, by a majority of twenty, the advocates for the principle being re-enforced by the adversaries to 
luxuries.'  'Some of the motives which they decoyed to their support ought to premonish them of the danger.  
By breaking down the barriers of the constitution, and giving sanction to the idea of sumptuary regulations, 
wealth may find a precarious defense in the shield of justice.  If luxury, as such, is to be taxed, the greatest of 
all luxuries, says Paine, is a great estate.  Even on the present occasion, it has been found prudent to yield to a 
tax on transfers of stock in the funds and in the banks.'  2 Mad. Writings, 14. 
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But Albert Gallatin, in his Sketch of the Finances of the United States, published in November, 1796, said:  
'The most generally received opinion, however, is that, by direct taxes in the constitution, those are meant 
which are raised on the capital or revenue of the peopel; by indirect, such as are raised on their expense.  As 
that opinion is in itself rational, and conformable to the decision which has taken place on the subject of the 
carriage tax, and as it appears important, for the sake of preventing future controversies, which may be not 
more fatal to the revenue than to the tranquillity of the Union, that a fixed interpretation should be generally 
adopted, it will not be improper to corroborate it by quoting the author from whom the idea seems to have 
been borrowed.' He then quotes from Smith's Wealth of Nations, and continues:  'The remarkable coincidence 
of the clause of the constitution with this passage in using the word 'capitation' as a generic expression, 
including the different species of direct taxes,--an acceptation of the word peculiar, it is believed, to Dr. 
Smith,--leaves little doubt that the framers of the one had the other in view at the time, and that they, as well 
as he, by direct taxes, meant those paid directly from the falling immediately on the revenue; and by indirect, 
those which are paid indirectly out of the revenue by falling immediately upon the expense.'  3 Gall.  Writings 
(Adams' Ed.) 74, 75. 

The act provided in its first section 'that there shall be levied, collected, and paid upon all carriages for the 
conveyance of persons, which shall be kept by or for any person for his or her own use, or to be let out to hire 
or for the conveyance of passengers, the several duties and rates following'; and then followed a fixed yearly 
rate on every coach, chariot, phaeton, and coachee, every four-wheel and every two-wheel top carriage, and 
upon every other two- wheel carriage varying according to the vehicle. 

In Hylton v. U. S. (decided in March, 1796) 3 Dall. 171, this court held the act to be constitutional, because 
not laying a direct tax.  Chief Justice Ellsworth and Mr. Justice Cushing took no part in the decision, and Mr. 
Justice Wilson gave no reasons. 

Mr. Justice Chase said that he was inclined to think (but of this he did not  'give a judicial opinion') that 'the 
direct taxes contemplated by the constitution are only two, to wit, a capitation or poll tax, simply, without 
regard to property, profession, or any other circumstance, and a tax on land'; and that he doubted 'whether a 
tax, by a general assessment of personal property, within the United States, is included within the term 'direct 
tax." But he thought that 'an annual tax on carriages for the conveyance of persons may be considered as 
within the power granted to congress to lay duties.  The term 'duty' is the most comprehensive next to the 
general term 'tax'; and practically in Great Britain (whence we take our general ideas of taxes, duties, imposts, 
excises, customs, etc.), embraces taxes on stamps, tolls for passage, etc., and is not confined to taxes on 
importation only.  It seems to me that a tax on expense is an indirect tax; and I think an annual tax on a 
carriage for the conveyance of persons is of that kind, because a carriage is a consumable commodity, and 
such annual tax on it is on the expense of the owner.' 

Mr. Justice Paterson said that 'the constitution declares that a capitation tax is a direct tax; and, both in theory 
and practice, a tax on land is deemed to be a direct tax.  * * * It is not necessary to determine whether a tax on 
the product of land be a direct or indirect tax.  Perhaps, the immediate product of land, in its original and 
crude state, ought to be considered as the land itself; it makes part of it; or else the provision made against 
taxing exports would be easily eluded.  Land, independently of its produce, is of no value.  * * * Whether 
direct taxes, in the sense of the constitution, comprehend any other tax than a capitation tax, and taxes on 
land, is a questionable point.  * * * But as it is not before the court, it would be improper to give any decisive 
opinion upon it.'  And he concluded:  'All taxes on expenses  or consumption are indirect taxes  A tax on 
carriages is of this kind, and, of course, is not a direct tax.'  This conclusion he fortified by reading extracts 
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from Adam Smith on the taxation of consumable commodities. 

Mr. Justice Iredell said:  'There is no necessity or propriety in determining what is or is not a direct or indirect 
tax in all cases.  Some difficulties may occur which we do not at present foresee. Perhaps a direct tax, in the 
sense of the constitution, can mean nothing but a tax on something inseparably annexed to the soil; something 
capable of apportionment under all such circumstances. A land or a poll tax may be considered of this 
description.  * * * In regard to other articles, there may possibly be considerable doubt. It is sufficient, on the 
present occasion, for the court to be satisfied that this is not a direct tax contemplated by the constitution, in 
order to affirm the present judgment.' 

It will be perceived that each of the justices, while suggesting doubt whether anything but a capitation or a 
land tax was a direct tax within the meaning of the constitution, distinctly avoided expressing an opinion 
upon that question or  laying down a comprehensive definition, but confined his opinion to the case before 
the court. 

The general line of observation was obviously influenced by Mr. Hamilton's brief for the government, in 
which he said:  'The following are presumed to be the only direct taxes:  Capitation or poll taxes, taxes on 
lands and buildings, general assessments, whether on the whole property of individuals, or on their whole real 
or personal estate.  All else must, of necessity, be considered as indirect taxes.'  7 Hamilton's Works (Lodge's 
Ed.) 332. 

Mr. Hamilton also argued:  'If the meaning of the word 'excise' is to be sought in a British statute, it will be 
found to include the duty on carriages, which is there considered as an 'excise.'  * * * An argument results 
from this, though not perhaps a conclusive one, yet, where so important a distinction in the constitution is to 
be realized, it is fair to seek the meaning of terms in the statutory language of that country from which our 
jurisprudence is derived.' 7 Hamilton's Works (Lodge's Ed.) 333. 

If the question had related to an income tax, the reference would have been fatal, as such taxes have been 
always classed by the law of Great Britain as direct taxes. 

The above act was to be enforced for two years, but before it expired was repealed, as was the similar act of 
May 28, 1796, c. 37, which expired August 31, 1801 (1 Stat. 478, 482). 

By the act of July 14, 1798, when a war with France was supposed to be impending, a direct tax of two 
millions of dollars was apportioned to tbe states respectively, in the manner prescribed, which tax was to be 
collected by officers of the United States, and assessed upon 'dwelling houses, lands, and slaves,' according to 
the valuations and enumerations to be made pursuant to the act of July 9, 1798, entitled 'An act to provide for 
the valuation of lands and dwelling houses and the enumeration of slaves within the United States.'  1 Stat. 
597, c. 75; Id. 580, c. 70.  Under these acts, every dwelling house was assessed according to a prescribed 
value, and the sum of 50 cents upon every slave enumerated, and the residue of the sum apportioned was 
directed to be assessed upon the lands within each state according to the valuation  made pursuant to the prior 
act, and at such rate per centum as would be sufficient to produce said remainder.  By the act of August 2, 
1813, a direct tax of three millions of dollars was laid and apportioned to the states respectively, and 
reference had to the prior act of July 22, 1813, which provided that, whenever a direct tax should be laid by 
the authority of the United States, the same should be assessed and laid 'on the value of all lands, lots of 
ground with their improvements, dwelling houses, and slaves, which several articles subject to taxation shall 
be enumerated and valued by the respective assessors at the rate each of them is worth in money.'  3 Stat. 53, 
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c. 37; Id. 22, c. 16.  The act of January 9, 1815, laid a direct tax of six millions of dollars, which was 
apportioned, assessed, and laid as in the prior act on all lands, lots of grounds with their improvements, 
dwelling houses, and slaves.  These acts are attributable to the war of 1812. 

The act of August 6, 1861 (12 Stat. 294, c. 45), imposed a tax of twenty millions of dollars, which was 
apportioned and to be levied wholly on real estate, and also levied taxes on incomes, whether derived from 
property or profession, trade or vocation (12 Stat. 309).  And this was followed by the acts of July 1, 1862 (12 
Stat. 473, c. 119); March 3, 1863 (12 Stat. 718, 723, c. 74); June 30, 1864 (13 Stat. 281, c. 173); March 3, 
1865 (13 Stat. 479, c. 78); March 10, 1866 (14 Stat. 4, c. 15); July 13, 1866 (14 Stat. 137, c. 184); March 2, 
1867 (14 Stat. 477, c. 169); and July 14, 1870 (16 Stat. 256, c. 255).  The differences between the latter acts 
and that of August 15, 1894, call for no remark in this connection. These acts grew out of the war of the 
Rebellion, and were, to use the language of Mr. Justice Miller, 'part of the system of taxing incomes, 
earnings, and profits adopted during the late war, and abandoned as soon after that war was ended as it could 
be done safely.' Railroad Co. v. Collector, 100 U. S. 595, 598. 

From the foregoing it is apparent (1) that the distinction between direct and indirect taxation was well 
understood by the framers of the constitution and those who adopted it; (2) that, under the state system of 
taxation, all taxes on  real estate or personal property or the rents or income thereof were regarded as direct 
taxes; (3) that the rules of apportionment and of uniformity were adopted in view of that distinction and those 
systems; (4) that whether the tax on carriages was direct or indirect was disputed, but the tax was sustained as 
a tax on the use and an excise; (5) that the original expectation was that the power of direct taxation would be 
exercised only in extraordinary exigencies; and down to August 15, 1894, this expectation has been realized.  
The act of that date was passed in a time of profound peace, and if we assume that no special exigency called 
for unusual legislation, and that resort to this mode of taxation is to become an ordinary and usual means of 
supply, that fact furnishes an additional reason for circumspection and care in disposing of the case. 

We proceed, then, to examine certain decisions of this court under the acts of 1861 and following years, in 
which it is claimed that this court had heretofore adjudicated that taxes like those under consideration are not 
direct taxes, and subject to the rule of apportionment, and that we are bound to accept the rulings thus 
asserted to have been made as conclusive in the premises.  Is this contention well founded as respects the 
question now under examination? Doubtless the doctrine of stare decisis is a salutary one, and to be adhered 
to on all proper occasions, but it only arises in respect of decisions directly upon the points in issue. 

The language of Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 399, may profitably again be 
quoted:  'It is a maxim not to be disregarded that general expressions, in every opinion, are to be taken in 
connection with the case in which those expressions are used.  If they go beyond the case, they may be 
respected, but ought not to control the judgment in a subsequent suit when the very point is presented for 
decision.  The reason of the maxim is obvious. The question actually before the court is investigated with 
care, and considered in its full extent.  Other principles which may serve to illustrate it are considered in their 
relation to the case decided, but their possible bearing on all other cases is seldom completely investigated.' 

So in Carroll v. Carroll's Lessee, 16 How. 275, 286, where a statute of the state of Maryland came under 
review, Mr. Justice Curtis said: 'If the construction put by the court of a state upon one of its statutes was not 
a matter in judgment, if it might have been decided either way without affecting any right brought into 
question, then, according to the principles of the common law, an opinion on such a question is not a 
decision. To make it so, there must have been an application of the judicial mind to the precise question 
necessary to be determined to fix the rights of the parties, and decide to whom the property in contestation 
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belongs.  And therefore this court, and other courts organized under the common law, has never held itself 
bound by any part of an opinion, in any case, which was not needful to the ascertainment of the right or title 
in question between the parties.' 

Nor is the language of Mr. Chief Justice Taney inapposite, as expressed in The Genesee Chief, 12 How. 443, 
wherein it was held that the lakes, and navigable waters connecting them, are within the scope of admiralty 
and maritime jurisdiction as known and understood in the United States when the constitution was adopted, 
and the preceding case of The Thomas Jefferson, 10 Wheat. 428, was overruled.  The chief justice said:  'It 
was under the influence of these precedents and this usage that the case of The Thomas Jefferson, 10 Wheat. 
428, was decided in this court, and the jurisdiction of the courts of admiralty of the United States declared to 
be limited to the ebb and flow of the tide.  The Orleans v. Phoebus, 11 Pet. 175, afterwards followed this 
case, merely as a point decided.  It is the decision in the case of The Thomas Jefferson which mainly 
embarrasses the court in the present inquiry.  We are sensible of the great weight to which it is entitled.  But 
at the same time we are convinced that if we follow it we follow an erroneous decision into which the court 
fell, when the great importance of the question as it now presents itself could not be foreseen, and the subject 
did not therefore receive that deliberate consideration which at this time would have been given to it by the 
eminent men who presided here when that case was decided. For the decision was made in 1825, when the 
commerce on the rivers of the West and on the Lakes was in its infancy, and of little importance, and but little 
regarded, compared with that of the present day. Moreover, the nature of the questions concerning the extent 
of the admiralty jurisdiction, which have arisen in this court, were not calculated to call its attention 
particularly to the one we are now considering.' 

Manifestly, as this court is clothed with the power and intrusted with the duty to maintain the fundamental 
law of the constitution, the discharge of that duty requires it not to extend any decision upon a constitutional 
question if it is convinced that error in principle might supervene. 

Let us examine the cases referred to in the light of these observations. 

In Insurance Co. v. Soule, 7 Wall. 433, the validity of a tax which was described as 'upon the business of an 
insurance company,' was sustained on the ground that it was 'a duty or excise,' and came within the decision 
in Hylton's Case.  The arguments for the insurance company were elaborate, and took a wide range, but the 
decision rested on narrow ground, and turned on the distinction between an excise duty and a tax strictly so 
termed, regarding the former a charge for a privilege, or on the transaction of business, without any necessary 
reference to the amount of property belonging to those on whom the charge might fall, although it might be 
increased or diminished by the extent to which the privilege was exercised or the business done.  This was in 
accordance with Society v. Coite, 6 Wall. 594, Provident Inst. v. Massachusetts, Id. 611, and Hamilton Co. v. 
Massachusetts, Id. 632, in which cases there was a difference of opinion on the question whether the tax 
under consideration was a tax on the property, and not upon the franchise or privilege.  And see Van Allen v. 
Assessors, 3 Wall. 573; Home Ins. Co. v. New York, 134 U. S. 594, 10 Sup. Ct. 593; Pullman's Palace Car 
Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876. 

In Bank v. Fenno, 8 Wall. 533, a tax was laid on the circulation of state banks or national banks paying out 
the notes of individuals or state banks, and it was held that it might well be classed under the head of duties, 
and as falling within the same category as Soule's Case, 7 Wall. 433.  It was declared to be of the same nature 
as excise taxation on freight receipts, bills of lading, and passenger tickets issued by a railroad company. 
Referring to the discussions in the convention which framed the constitution, Mr. Chief Justice Chase 
observed that what was said there 'doubtless shows uncertainty as to the true meaning of the term 'direct tax,' 
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but it indicates also an understanding that direct taxes were such as may be levied by capitation and on land 
and appurtenances, or perhaps by valuation and assessment of personal property upon general lists; for these 
were the subjects from which the states at that time usually raised their principal supplies.'  And in respect of 
the opinions in Hylton's Case the chief justice said:  'It may further be taken as established upon the testimony 
of Paterson that the words 'direct taxes,' as used in the constitution, comprehended only capitation taxes and 
taxes on land, and perhaps taxes on personal property by general valuation and assessment of the various 
descriptions possessed within the several states.' 

In National Bank v. U. S., 101 U. S. 1, involving the constitutionality of section 3413 of the Revised Statutes, 
enacting that 'every national banking association, state bank, or banker, or association, shall pay a tax of ten 
per centum on the amount of notes of any town, city, or municipal corporation, paid out by them,' Bank v. 
Fenno was cited with approval to the point that congress, having undertaken to provide a currency for the 
whole country, might, to secure the benefit of it to the people, restrain, by suitable enactments, the circulation 
as money of any notes not issued under its authority; and Mr. Chief Justice Waite, speaking for the court, 
said, 'The tax thus laid is not on the obligation, but on its use in a particular way.' 

Scholey v. Rew, 23 Wall. 331, was the case of a succession tax, which the court held to be 'plainly an excise 
tax or duty' 'upon the devolution of the estate, or the right to become beneficially entitled to the same or the 
income thereof in possession or expectancy.' It was like the succession tax of a state, held constitutional in 
Mager v. Grima, 8 How. 490; and the distinction between the power of a state and the power of the United 
States to regulate the succession of property was not referred to, and does not appear to have been in the mind 
of the court.  The opinion stated that the act of parliament from which the particular provision under 
consideration was borrowed had received substantially the same construction, and cases under that act hold 
that a succession duty is not a tax upon income or upon property, but on the actual benefit derived by the 
individual, determined as prescribed.  In re Elwes, 3 Hurl. & N. 719; Attorney General v. Earl of Sefton, 2 
Hurl. & C. 362, 3 Hurl. & C. 1023, and 11 H. L. Cas. 257. 

In Railroad Co. v. Collector, 100 U. S. 595, the validity of a tax collected of a corporation upon the interest 
paid by it upon its bonds was held to be 'essentially an excise on the business of the class of corporations 
mentioned in the statute.'  And Mr. Justice Miller, in delivering the opinion, said:  'As the sum involved in 
this suit is small, and the law under which the tax in question was collected has long since been repealed, the 
case is of little consequence as regards any principle involved in it as a rule of future action.' 

All these cases are distinguishable from that in hand, and this brings us to consider that of Springer v. U. S., 
102 U. S. 586, chiefly relied on and urged upon us as decisive. 

That was an action of ejectment, brought on a tax deed issued to the United States on sale of defendant's real 
estate for income taxes.  The defendant contended that the deed was void, because the tax was a direct tax, 
not levied in accordance with the constitution.  Unless the tax were wholly invalid, the defense failed. 

The statement of the case in the report shows that Springer returned a certain amount as his net income for the 
particular year, but does not give the details of what his income, gains, and profits consisted in. 

The original record discloses that the income was not derived in any degree from real estate, but was in part 
professional as attorney at law, and the rest interest on United States bonds.  It would seem probable that the 
court did not feel called upon to advert to the distinction between the latter and the former source of income, 
as the validity of the tax as to either would sustain the action. 
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The opinion thus concludes:  'Our conclusions are that direct taxes, within the meaning of the constitution, are 
only capitation taxes, as expressed in that instrument, and taxes on real estate; and that the tax of which the 
plaintiff in error complains is within the category of an excise or duty.' 

While this language is broad enough to cover the interest as well as the professional earnings, the case would 
have been more significant as a precedent if the distinction had been brought out in the report and commented 
on in arriving at judgment, for a tax on professional receipts might be treated as an excise or duty, and 
therefore indirect, when a tax on the income of personalty might be held to be direct. 

Be this as it may, it is conceded in all these cases, from that of Hylton to that of Springer, that taxes on land 
are direct taxes, and in none of them is it determined that taxes on rents or income derived from land are not 
taxes on land. 

We admit that it may not unreasonably be said that logically, if taxes on the rents, issues, and profits of real 
estate are equivalent to taxes on real estate, and are therefore direct taxes, taxes on the income of personal 
property as such are equivalent to taxes on such property, and therefore direct taxes.  But we are considering 
the rule stare decisis, and we must decline to hold ourselves bound to extend the scope of decisions,--none of 
which discussed the question whether a tax on the income from personalty is equivalent to a tax on that 
personalty, but all of which held real estate liable to direct taxation only,--so as to sustain a tax on the income 
of realty on the ground of being an excise or duty. 

As no capitation or other direct tax was to be laid otherwise than in proportion to the population, some other 
direct tax than a capitation tax (and, it might well enough be argued, some other tax of the same kind as a 
capitation tax) must be referred to, and it has always been considered that a tax upon real estate eo nomine, or 
upon its owners in respect thereof, is a direct tax, within the meaning of the constitution.  But is there any 
distinction between the real estate itself or its owners in respect of it and the rents or income of the real estate 
coming to the owners as the natural and ordinary incident of their ownership? 

If the constitution had provided that congress should not levy any tax upon the real estate of any citizen of 
any state, could it be contended that congress could put an annual tax for five or any other number of years 
upon the rent or income of the real estate? And if, as the constitution now reads, no unapportioned tax can be 
imposed upon real estate, can congress without apportionment nevertheless impose taxes upon such real 
estate under the guise of an annual tax upon its rents or income? 

As, according to the feudal law, the whole beneficial interest in the land consisted in the right to take the rents 
and profits, the general rule has always been, in the language of Coke, that 'if a man seised of land in fee by 
his deed granteth to another the profits of those lands, to have and to hold to him and his heirs, and maketh 
livery secundum formam chartae, the whole land itself doth pass.  For what is the land but the profits 
thereof?'  Co. Litt. 45.  And that a devise of the rents and profits or of the income of lands passes the land 
itself both at law and in equity.  1 Jarm. Wills (5th Ed.), and cases cited. 

The requirement of the constitution is that no direct tax shall be laid otherwise than by apportionment.  The 
prohibition is not against direct taxes on land, from which the implication is sought to be drawn that indirect 
taxes on land would be constitutional, but it is against all direct taxes; and it is admitted that a tax on real 
estate is a direct tax.  Unless, therefore, a tax upon rents or income issuing out of lands is intrinsically so 
different from a tax on the land itself that it belongs to a wholly different class of taxes, such taxes must be 
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regarded as falling within the same category as a tax on real estate eo nomine.  The name of the tax is 
unimportant. The real question is, is there any basis upon which to rest the contention that real estate belongs 
to one of the two great classes of taxes, and the rent or income which is the incident of its ownership belongs 
to the other?  We are unable to perceive any ground for the alleged distinction.  An annual tax upon the 
annual value or annual user of real estate appears to us the same in substance as an annual tax on the real 
estate, which would be paid out of the rent or income. This law taxes the income received from land and the 
growth or produce of the land.  Mr. Justice Paterson observed in Hylton's Case, 'land, independently of its 
produce, is of no value,' and certainly had no thought that direct taxes were confined to unproductive land. 

If it be true that by varying the form the substance may be changed, it is not easy to see that anything would 
remain of the limitations of the constitution, or of the rule of taxation and representation, so carefully 
recognized and guarded in favor of the citizens of each state.  But constitutional provisions cannot be thus 
evaded.  It is the substance, and not the form, which controls, as has indeed been established by repeated 
decisions of this court. Thus in Brown v. Maryland, 12 Wheat. 419, 444, it was held that the tax on the 
occupation of an importer was the same as a tax on imports, and therefore void.  And Chief Justice Marshall 
said:  'It is impossible to conceal from ourselves that this is varying the form without varying the substance.  
It is treating a prohibition which is general as if it were confined to a particular mode of doing the forbidden 
thing.  All must perceive that a tax on the sale of an article imported only for sale is a tax on the article itself.' 

In Weston v. City Council, 2 Pet. 449, it was held that a tax on the income of United States securities was a 
tax on the securities themselves, and equally inadmissible.  The ordinance of the city of Charleston involved 
in that case was exceedingly obscure; but the opinions of Mr. Justice Thompson and Mr. Justice Johnson, 
who dissented, make it clear that the levy was upon the interest of the bonds and not upon the bonds, and they 
held that it was an income tax, and as such sustainable; but the majority of the court, Chief Justice Marshall 
delivering the opinion, overruled that contention. 

So in Dobbins v. Commissioners, 16 Pet. 435, it was decided that the income from an official position could 
not be taxed if the office itself was exempt. 

In Almy v. California, 24 How. 169, it was held that a duty on a bill of lading was the same thing as a duty on 
the article which it represented; in Railroad Co v. Jackson, 7 Wall. 262, that a tax upon the interest payable on 
bonds was a tax not upon the debtor, but upon the security; and in Cook v. Pennsylvania, 97 U. S. 566, that a 
tax upon the amount of sales of goods by an auctioneer was a tax upon the goods sold. 

In Philadelphia & S. S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118, and Leloup v. Port of Mobile, 
127 U. S. 640, 8 Sup. Ct. 1380, it was held that a tax on income received from interstate commerce was a tax 
upon the commerce itself, and therefore unauthorized.  And so, although it is thoroughly settled that where by 
way of duties laid on the transportation of the subjects of interstate commerce, and on the receipts derived 
therefrom, or on the occupation or business of carrying it on, a tax is levied by a state on interstate commerce, 
such taxation amounts to a regulation of such commerce, and cannot be sustained, yet the property in a state 
belonging to a corporation, whether foreign or domestic, engaged in foreign or domestic commerce, may be 
taxed; and when the tax is substantially a mere tax on property, and not one imposed on the privilege of doing 
interstate commerce, the exaction may be sustained.  'The substance, and not the shadow, determines the 
validity of the exercise of the power.'  Telegraph Co. v. Adams, 155 U. S. 688, 15 Sup. Ct. 268. 

Nothing can be clearer than that what the constitution intended to guard against was the exercise by the 
general government of the power of directly taxing persons and property within any state through a majority 
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made up from the other states.  It is true that the effect of requiring direct taxes to be apportioned among the 
states in proportion to their population is necessarily that the amount of taxes on the individual taxpayer in a 
state having the taxable subject-matter to a larger extent in proportion to its population than another state has, 
would be less than in such other state; but this inequality must be held to have been contemplated, and was 
manifestly designed to operate to restrain the exercise of the power of direct taxation to extraordinary 
emergencies, and to prevent an attack upon accumulated property by mere force of numbers. 

It is not doubted that property owners ought to contribute in just measure to the expenses of the government.  
As to the states and their municipalities, this is reached largely through the imposition of direct taxes.  As to 
the federal government, it is attained in part through excises and indirect taxes upon luxuries and 
consumption generally, to which direct taxation may be added to the extent the rule of apportionment allows.  
And through one mode or the other the entire wealth of the country, real and personal, may be made, as it 
should be, to contribute to the common defense and general welfare. 

But the acceptance of the rule of apportionment was one of the compromises which made the adoption of the 
constitution possible, and secured the creation of that dual form of government, so elastic and so strong, 
which has thus far survived in unabated vigor.  If, by calling a tax indirect when it is essentially direct, the 
rule of protection could be frittered away, one of the great landmarks defining the boundary between the 
nation and the states of which it is composed, would have disappeared, and with it one of the bulwarks of 
private rights and private property. 

We are of opinion that the law in question, so far as it levies a tax on the rents or income of real estate, is in 
violation of the constitution, and is invalid. 

Another question is directly presented by the record as to the validity of the tax levied by the act upon the 
income derived from municipal bonds.  The averment in the bill is that the defendant company owns two 
millions of the municipal bonds of the city of New York, from which it derives an annual income of $60,000, 
and that the directors of the company intend to return and pay the taxes on the income so derived. 

The constitution contemplates the independent exercise by the nation and the state, severally, of their 
constitutional powers. 

As the states cannot tax the powers, the operations, or the property of the United States, nor the means which 
they employ to carry their powers into execution, so it has been held that the United States have no power 
under the constitution to tax either the instrumentalities or the property of a state. 

A municipal corporation is the representative of the state, and one of the instrumentalities of the state 
government.  It was long ago determined that the property and revenues of municipal corporations are not 
subjects of federal taxation.  Collector v. Day, 11 Wall. 113; U. S. v. Railroad Co., 17 Wall. 322, 332.  In 
Collector v. Day it was adjudged that congress had no power, even by an act taxing all incomes, to levy a tax 
upon the salaries of judicial officers of a state, for reasons similar to those on which it had been held in 
Dobbins v. Commissioners, 16 Pet. 435, that a state could not tax the salaries of officers of the Unted States. 
Mr.  Justice Nelson, in delivering judgment, said:  'The general government and the states, although both exist 
within the same territorial limits, are separate and distinct sovereignties, acting separately and independently 
of each other, within their respective spheres.  The former, in its appropriate sphere, is supreme; but the 
states, within the limits of their powers not granted, or, in the language of the tenth amendment, 'reserved,' are 
as independent of the general government as that government within its sphere is independent of the states.' 
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This is quoted in Van Brocklin v. Tennessee, 117 U. S. 151, 178, 6 Sup. Ct. 670, and the opinion continues:  
'Applying the same principles, this court in U. S. v. Baltimore & O. R. Co., 17 Wall. 322, held that a 
municipal corporation within a state could not be taxed by the United States on the dividends or interest of 
stock or bonds held by it in a railroad or canal company, because the municipal corporation was a 
representative of the state, created by the state to exercise a limited portion of its powers of government, and 
therefore its revenues, like those of the state itself, were not taxable by the United States.  The revenues thus 
adjudged to be exempt from federal taxation were not themselves appropriated to any specific public use, nor 
derived from property held by the state or by the municipal corporation for any specific public use, but were 
part of the general income of that corporation, held for the public use in no other sense than all property and 
income belonging to it in its municipal character must be so held.  The reasons for exempting all the property 
and income of a state, or of a municipal corporation, which is a political division of the state, from federal 
taxation, equally require the exemption of all the property and income of the national government from state 
taxation.' 

In Morcantile Bank v. City of New York, 121 U. S. 138, 162, 7 Sup. Ct. 826, this court said: 'Bonds issued by 
the state of New York, or under its authority, by its public municipal bodies, are means for carrying on the 
work of the government, and are not taxable, even by the United States, and it is not a part of the policy of the 
government which issues them to subject them to taxation for its own purposes.' 

The question in Bonaparte v. Tax Court, 104 U. S. 592, was whether the registered public debt of one state, 
exempt from taxation by that state, or actually taxed there, was taxable by another state, when owned by a 
citizen of the latter, and it was held that there was no provision of the constitution of the United States which 
prohibited such taxation.  The states had not covenanted that this could not be done, whereas, under the 
fundamental law, as to the power to borrow money, neither the United States, on the one hand, nor the states 
on the other, can interfere with that power as possessed by each, and an essential element of the sovereignty 
of each. 

The law under consideration provides 'that nothing herein contained shall apply to states, counties or 
municipalities.'  It is contended that, although the property or revenues of the states or their instrumentalities 
cannot be taxed, nevertheless the income derived from state, county, and municipal securities can be taxed. 
But we think the same want of power to tax the property or revenues of the states or their instrumentalities 
exists in relation to a tax on the income from their securities, and for the same reason; and that reason is given 
by Chief Justice Marshall, in Weston v. City Council, 2 Pet. 449, 468, where he said:  'The right to tax the 
contract to any extent, when made, must operate upon the power to borrow before it is exercised, and have a 
sensible influence on the contract.  The extent of this influence depends on the will of a distinct government.  
To any extent, however inconsiderable, it is a burthen on the operations of government.  It may be carried to 
an extent which shall arrest them entirely.  * * * The tax on government stock is thought by this court to be a 
tax on the contract, a tax on the power a to borrow money on the credit of the United States, and consequently 
to be repugnant to the constitution.'  Applying this language to these municipal securities, it is obvious that 
taxation on the interest therefrom would operate on the power to borrow before it is exercised, and would 
have a sensible influence on the contract, and that the tax in question is a tax on the power of the states and 
their instrumentalities to borrow money, and consequently repugnant to the constitution. 

Upon each of the other questions argued at the bar, to wit:  (1) Whether the void provisions as to rents and 
income from real estate invalidated the whole act; (2) whether, as to the income from personal property, as 
such, the act is unconstitutional, as laying direct taxes; (3) whether any part of the tax, if not considered as a 
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direct tax, is invalid for want of uniformity on either of the grounds suggested,--the justices who heard the 
argument are equally divided, and therefore no opinion is expressed. 

The result is that the decree of the circuit court is reversed and the cause remanded, with directions to enter a 
decree in favor of the complainant in respect only of the voluntary payment of the tax on the rents and income 
of the real estate of the defendant company, and of that which it holds in trust, and on the income from the 
municipal bonds owned or so held by it. 

Mr. Justice FIELD. 

I also desire to place my opinion on record upon some of the important questions discussed in relation to the 
direct and indirect taxes proposed by the income tax law of 1894. 

Several suits have been instituted in state and federal courts, both at law and in equity, to test the validity of 
the provisions of the law, the determination of which will necessitate careful and extended consideration. 

The subject of taxation in the new government which was to be established created great interest in the 
convention which framed the constitution, and was the cause of much difference of opinion among its 
members, and earnest contention between the states.  The great source of weakness of the confederation was 
its inability to levy taxes of any kind for the support of its government.  To raise revenue it was obliged to 
make requisitions upon the states, which were respected or disregarded at their pleasure.  Great 
embarrassments followed the consequent inability to obtain the necessary funds to carry on the government.  
One of the principal objects of the proposed new government was to obviate this defect of the confederacy, 
by conferring authority upon the new government, by which taxes could be directly laid whenever desired.  
Great difficulty in accomplishing this object was found to exist.  The states bordering on the ocean were 
unwilling to give up their right to lay duties upon imports, which were their chief source of revenue.  The 
other states, on the other hand, were unwilling to make any agreement for the levying of taxes directly upon 
real and personal property, the smaller states fearing that they would be overborne by unequal burdens forced 
upon them by the action of the larger states.  In this condition of things, great embarrassment was felt by the 
members of the convention.  It was feared at times that the effort to form a new government would fail.  But 
happily a compromise was effected by an agreement that direct taxes should be laid by congress by 
apportioning them among the states according to their representation.  In return for this concession by some 
of the states, the other states bordering on navigable waters consented to relinquish to the new government 
the control of duties, imposts, and excises, and the regulation of commerce, with the condition that the duties, 
imposts, and excises should be uniform throughout the United States.  So that, on the one hand, anything like 
oppression or undue advantage of any one state over the others would be prevented by the apportionment of 
the direct taxes among the states according to their representation, and, on the other hand, anything like 
oppression or hardship in the levying of duties, imposts, and excises would be avoided by the provision that 
they should be uniform throughout the United States.  This compromise was essential to the continued union 
and harmony of the states.  It protected every state from being controlled in its taxation by the superior 
numbers of one or more other states. 

The constitution, accordingly, when completed, divided the taxes which might be levied under the authority 
of congress into those which were direct and those which were indirect.  Direct taxes, in a general and large 
sense, may be described as taxes derived immediately from the person, or from real or personal property, 
without any recourse therefrom to other sources for reimbursement. In a more restricted sense, they have 
sometimes been confined to taxes on real property, including the rents and income derived therefrom.  Such 
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taxes are conceded to be direct taxes, however taxes on other property are designated, and they are to be 
apportioned among the states of the Union according to their respective numbers.  The second section of 
article 1 of the constitution declares that representatives and direct taxes shall be thus apportioned.  It had 
been a favorite doctrine in England and in the colonies, before the adoption of the constitution, that taxation 
and representation should go together.  The constitution prescribes such apportionment among the several 
states according to their respective numbers, to be determined by adding to the whole number of free persons, 
including those bound to service for a term of years, and excluding Indians not taxed, three-fifths of all other 
persons. 

Some decisions of this court have qualified or thrown doubts upon the exact meaning of the words 'direct 
taxes.'  Thus, in Springer v. U. S., 102 U. S. 586, it was held that a tax upon gains, profits, and income was an 
excise or duty, and not a direct tax, within the meaning of the constitution, and that its imposition was not, 
therefore, unconstitutional.  And in Insurance Co. v. Soule, 7 Wall. 433, it was held that an income tax or 
duty upon the amounts insured, renewed, or continued by insurance companies, upon the gross amounts of 
premiums received by them and upon assessments made by them, and upon dividends and undistributed 
sums, was not a direct tax, but a duty or excise. 

In the discussions on the subject of direct taxes in the British parliament, an income tax has been generally 
designated as a direct tax, differing in that respect from the decision of this court in Springer v. U. S.  But, 
whether the latter can be accepted as correct or otherwise, it does not affect the tax upon real property and its 
rents and income as a direct tax.  Such a tax is, by universal consent, recognized to be a direct tax. 

As stated, the rents and income of real property are included in the designation of direct taxes, as part of the 
real property.  Such has been the law in England for centuries, and in this country from the early settlement of 
the colonies; and it is strange that any member of the legal profession should at this day question a doctrine 
which has always been thus accepted by common- law lawyers. It is so declared in approved treatises upon 
real property and in accepted authorities on particular branches of real estate law, and has been so announced 
in decisions in the English courts and our own courts without number.  Thus, in Washburn on Real Property, 
it is said that 'a devise of the rents and profits of land, or the income of land, is equivalent to a devise of the 
land itself, and will be for life or in fee, according to the limitation expressed in the devise.'  Volume 2, p. 
695, § 30. 

In Jarman on Wills it is laid down that 'a devise of the rents and profits or of the income of land passes the 
land itself, both at law and in equity; a rule, it is said, founded on the feudal law, according to which the 
whole beneficial interest in the land consisted in the right to take the rents and profits.  And since the act 1 
Vict. c. 26, such a devise carries the fee simple; but before that act it carried no more than an estate for life, 
unless words of inheritance were added.'  Mr. Jarman cites numerous authorities in support of his statement.  
South v. Alleine, 1 Salk. 228; Goldin v. Lakeman, 2 Barn. & Adol. 42; Johnson v. Arnold, 1 Ves. Sr. 171; 
Baines v. Dixon, Id. 42; Mannox v. Greener, L. R. 14 Eq. 456; Blann v. Bell, 2 De Gex, M. & G. 781; Plenty 
v. West, 6 C. B. 201. 

Coke upon Littleton says:  'If a man seised of lands in fee by his deed granteth to another the profits of those 
lands, to have and to hold to him and his heires, and maketh livery secundum formam chartae, the whole land 
itselfe, doth passe; for what is the land but the profits thereof?'  Lib. 1, p. 4b., c. 1, § 1. 

In Goldin v. Lakeman, Lord Tenterden, Chief Justice of the court of the king's bench, to the same effect, said, 
'It is an established rule that a devise of the rents and profits is a devise of the land.'  And, in Johnson v. 
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Arnold, Lord Chancellor Hardwicke reiterated profits of lands is a devise of the lands themselves' profits of 
lands is a devise of the lands themselves' 

The same rule is announced in this country,--the court of errors of New York, in Patterson v. Ellis, 11 Wend. 
259, 298, holding that the 'devise of the interest or of the rents and profits is a devise of the thing itself, out of 
which that interest or those rents and profits may issue;' and the supreme court of Massachusetts, in Reed v. 
Reed, 9 Mass. 372, 374, that 'a devise of the income of lands is the same, in its effect, as a devise of the 
lands.'  The same view of the law was expressed in Anderson v. Greble, 1 Ashm. 136, 138; King, the 
president of the court, stating, 'I take it to be a well-settled rule of law that by a devise of the rent, profits, and 
income of land, the land itself passes.'  Similar adjudications might be repeated almost indefinitely.  One may 
have the reports of the English courts examined for several centuries without finding a single decision or even 
a dictum of thier judges in conflict with them.  And what answer do we receive to these adjudications?  Those 
rejecting them furnish no proof that the framers of the constitution did not follow them, as the great body of 
the people of the country then did.  An incident which occurred in this court and room 20 years ago may have 
become a precedent.  To a powerful argument then being made by a distinguished counsel, on a public 
question, one of the judges exclaimed that there was a conclusive answer to his position, and that was that the 
court was of a different opinion.  Those who decline to recognize the adjudications cited may likewise 
consider that they have a conclusive answer to them in the fact that they also are of a different opinion.  I do 
not think so. The law, as expounded for centuries, cannot be set aside or disregarded because some of the 
judges are now of a different opinion from those who, a century ago, followed it, in framing our constitution. 

Hamilton, speaking on the subject, asks, 'What, in fact, is property but a fiction, without the beneficial use of 
it?' and adds, 'In many cases, indeed, the income or annuity is the property itself.'  3 Hamilton, Works 
(Putnam's Ed.) p. 34. 

It must be conceded that whatever affects any element that gives an article its value, in the eye of the law, 
affects the article itself. 

In Brown v. Maryland, 12 Wheat. 419, it was held that a tax on the occupation of an importer is the same as a 
tax on his imports, and as such was invalid.  It was contended that the state might tax occupations and that 
this was nothing more; but the court said, by Chief Justice Marshall (page 444): 'It is impossible to conceal 
from ourselves that this is varying the form without varying the substance.  It is treating a prohibition which 
is general as if it were confined to a particular mode of doing the forbidden thing. All must perceive that a tax 
on the sale of an article imported only for sale is a tax on the article itself.' 

In Weston v. Council, 2 Pet. 449, it was held that a tax upon stock issued for loans to the United States was a 
tax upon the loans themselves, and equally invalid.  In Dobbins v. Commissioner, 16 Pet. 435, it was held 
that the salary of an officer of the United States could not be taxed, if the office was itself exempt.  In Almy 
v. California, 24 How. 169, it was held that a duty on a bill of lading was the same thing as a duty on the 
article transported. In Cook v. Pennsylvania, 97 U. S. 566, it was held that a tax upon the amount of sales of 
goods made by an auctioneer was a tax upon the goods sold.  In Philadelphia & S. S. S. Co. v. Pennsylvania, 
122 U. S. 326, 7 Sup. Ct. 1118, and Leloup v. Port of Mobile, 127 U. S. 640, 648, 8 Sup. Ct. 1380, it was held 
that a tax upon the income received from interstate commerce was a tax upon the commerce itself, and 
equally unauthorized.  The same doctrine was held in People v. Commissioners of Taxes, etc., 90 N. Y. 63; 
State Freight Tax Case, 15 Wall. 232, 274; Welton v. Missouri. 91 U. S. 275, 278; and in Fargo v. Michigan, 
121 U. S. 230, 7 Sup. Ct. 857. 
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The law, so far as it imposes a tax upon land by taxation of the rents and income thereof, must therefore fail, 
as it does not follow the rule of apportionment.  The constitution is imperative in its directions on this subject, 
and admits of no departure from them. 

But the law is not invalid merely in its disregard of the rule of apportionment of the direct tax levied.  There 
is another and an equally cogent objection to it.  In taxing incomes other than rents and profits of real estate it 
disregards the rule of uniformity which is prescribed in such cases by the constitution.  The eighth section of 
the first article of the constitution declares that 'the congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts and provide for the common defence and general welfare of the United 
States; but all duties, imposts, and excises shall be uniform throughout the United States.'  Excises are a 
species of tax consisting generally of duties laid upon the manufacture, sale, or consumption of commodities 
within the country, or upon certain callings or occupations, often taking the form of exactions for licenses to 
pursue them.  The taxes created by the law under consideration, as applied to savings banks, insurance 
companies, whether of fire, life, or marine, to building or other associations, or to the conduct of any other 
kind of business, are excise taxes, and fall within the requirement, so far as they are laid by congress, that 
they must be uniform throughout the United States. 

The uniformity thus required is the uniformity throughout the United States of the duty, impost, and excise 
levied; that is, the tax levied cannot be one sum upon an article at one place, and a different sum upon the 
same article at another place.  The duty received must be the same at all places throughout the United States, 
proportioned to the quantity of the article disposed of, or the extent of the business done.  If, for instance, one 
kind of wine or grain or produce has a certain duty laid upon it, proportioned to its quantity, in New York, it 
must have a like duty, proportioned to its quantity, when imported at Charleston or San Francisco; or if a tax 
be laid upon a certain kind of business, proportioned to its extent, at one place, it must be a like tax on the 
same kind of business, proportioned to its extent, at another place.  In that sense, the duty must be uniform 
throughout the United States. 

It is contended by the government that the constitution only requires an uniformity geographical in its 
character.  That position would be satisfied if the same duty were laid in all the states, however variant it 
might be in different places of the same state. But it could not be sustained in the latter case without defeating 
the equality, which is an essential element of the uniformity required, so far as the same is practicable. 

In U. S. v. Singer, 15 Wall. 111, 121, a tax was imposed upon a distiller, in the nature of an excise, and the 
question arose whether in its imposition upon different distillers the uniformity of the tax was preserved, and 
the court said:  'The law is not in our judgment subject to any constitutional objection.  The tax imposed upon 
the distiller is in the nature of an excise, and the only limitation upon the power of congress in the imposition 
of taxes of this character is that they shall be 'uniform throughout the United States.'  The tax here is uniform 
in its operation; that is, it is assessed equally upon all manufacturers of spirits, wherever they are.  The law 
does not establish one rule for one distiller and a different rule for another, but the same rule for all alike.' 

In the Head Money Cases, 112 U. S. 580, 594, 5 Sup. Ct. 247, a tax was imposed upon the owners of steam 
vessels for each passenger landed at New York from a foreign port, and it was objected that the tax was not 
levied by any rule of uniformity, but the court, by Justice Miller, replied:  'The tax is uniform when it operates 
with the same force and effect in every place where the subject of it is found. The tax in this case, which, as 
far as it can be called a tax, is an excise duty on the business of bringing passengers from foreign countries 
into this, by ocean navigation, is uniform, and operates precisely alike in every port of the United States 
where such passengers can be landed.'  In the decision in that case, in the circuit court (18 Fed. 135, 139), Mr. 
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Justice Blatchford, in addition to pointing out that 'the act was not passed in the exercise of the power of 
laying taxes,' but was a regulation of commerce, used the following language:  'Aside from this, the tax 
applies uniformly to all steam and sail vessels coming to all ports in the United States, from all foreign ports, 
with all alien passengers.  The tax being a license tax on the business, the rule of uniformity is sufficiently 
observed if the tax extends to all persons of the class selected by congress; that is, to all owners of such 
vessels.  Congress has the exclusive power of selecting the class.  It has regulated that particular branch of 
commerce which concerns the bringing of alien passengers,' and that taxes shall be levied upon such property 
as shall be prescribed by law.  The object of this provision was to prevent unjust discriminations.  It prevents 
property from being classified, and taxed as classed, by different rules.  All kinds of property must be taxed 
uniformly or be entirely exempt.  The uniformity must be coextensive with the territory to which the tax 
applies. 

Mr. Justice Miller, in his lectures on the constitution, 1889-1890 (pages 240, 241), said of taxes levied by 
congress:  'The tax must be uniform on the particular article; and it is uniform, within the meaning of the 
constitutional requirement, if it is made to bear the same percentage over all the United States.  That is 
manifestly the meaning of this word, as used in this clause. The framers of the constitution could not have 
meant to say that the government, in raising its revenues, should not be allowed to discriminate between the 
articles which it should tax.'  In discussing generally the requirement of uniformity found in state 
constitutions, he said:  'The difficulties in the way of this construction have, however, been very largely 
obviated by the meaning of the word 'uniform,' which has been adopted, holding that the uniformity must 
refer to articles of the same class; that is, different articles may be taxed at different amounts, provided the 
rate is uniform on the same class everywhere, with all people, and at all times.' 

One of the learned counsel puts it very clearly when he says that the correct meaning of the provisions 
requiring duties, imposts, and excises to be 'uniform throughout the United States' is that the law imposing 
them should 'have an equal and uniform application in every part of the Union.' 

If there were any doubt as to the intention of the states to make the grant of the right to impose indirect taxes 
subject to the condition that such taxes shall be in all respects uniform and impartial, that doubt, as said by 
counsel, should be resolved in the interest of justice, in favor of the taxpayer.' 

Exemptions from the operation of a tax always create inequalities.  Those not exempted must, in the end, bear 
an additional burden or pay more than their share.  A law containing arbitrary exemptions can in no just sense 
be termed 'uniform.'  In my judgment, congress has rightfully no power, at the expense of others, owning 
property of the like character, to sustain private trading corporations, such as building and loan associations, 
savings banks, and mutual life, fire, marine, and accident insurance companies, formed under the laws of the 
various states, which advance no national purpose or public interest, and exist solely for the pecuniary profit 
of their members. 

Where property is exempt from taxation, the exemption, as has been justly stated, must be supported by some 
consideration that the public, and not private, interests will be advanced by it.  Private corporations and 
private enterprises cannot be aided under the pretense that it is the exercise of the discretion of the legislature 
to exempt them.  Association v. Topeka, 20 Wall. 655; Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 442; 
Barbour v. Board, 82 Ky. 645, 654, 655; City of Lexington v. McQuillan's Heirs, 9 Dana, 513, 516, 517; and 
Sutton's Heirs v. City of Louisville, 5 Dana, 28- 31. 

Cooley, in his treatise on Taxation (2d Ed. 215), justly observes that 'it is difficult to conceive of a justifiable 
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exemption law which should select single individuals or corporations, or single articles of property, and, 
taking them out of the class to which they belong, make them the subject of capricious legislative favor.  
Such favoritism could make no pretense to equality; it would lack the semblance of legitimate tax legislation.' 

The income tax law under consideration is marked by discriminating features which affect the whole law.  It 
discriminates between those who receive an income of $4,000 and those who do not.  It thus vitiates, in my 
judgment, by this arbitrary discrimination, the whole legislation.  Hamilton says in one of his papers (the 
Continentalist):  'The genius of liberty reprobates everything arbitrary or discretionary in taxation.  It exacts 
that every man, by a definite and general rule, should know what proportion of his property the state 
demands; whatever liberty we may boast of in theory, it cannot exist in fact while [arbitrary] assessments 
continue.'  1 Hamilton's Works (Ed. 1885) 270.  The legislation, in the discrimination it makes, is class 
legislation. Whenever a distinction is made in the burdens a law imposes or in the benefits it confers on any 
citizens by reason of their birth, or wealth, or religion, it is class legislation, and leads inevitably to 
oppression and abuses, and to general unrest and disturbance in society.  It was hoped and believed that the 
great amendments to the constitution which followed the late Civil War had rendered such legislation 
impossible for all future time.  But the objectionable legislation reappears in the act under consideration.  It is 
the same in essential character as that of the English income statute of 1691, which taxed Protestants at a 
certain rate, Catholics, as a class, at double the rate of Protestants, and Jews at another and separate rate.  
Under wise and constitutional legislation, every citizen should contribute his proportion, however small the 
sum, to the support of the government, and it is no kindness to urge any of our citizens to escape from that 
obligation.  If he contributes the smallest mite of his earnings to that purpose, he will have a greater regard for 
the government and more self-respect for himself, feeling that, though he is poor in fact, he is not a pauper of 
his government.  And it is to be hoped that, whatever woes and embarrassments may betide our people, they 
may never lose their manliness and self-respect.  Those qualities preserved, they will ultimately triumph over 
all reverses of fortune. 

There is nothing in the nature of the corporations or associations exempted in the present act, or in their 
method of doing business, which can be claimed to be of a public or benevolent nature.  They differ in no 
essential characteristic in their business from 'all other corporations, companies, or associations doing 
business for profit in the United States.'  Section 32, Law of 1894. 

A few words as to some of them, the extent of their capital and business, and of the exceptions made to their 
taxation: 

(1)  As to Mutual Savings Banks.  Under income tax laws prior to 1870, these institutions were specifically 
taxed.  Under the new law, certain institutions of this class are exempt, provided the shareholders do not 
participate in the profits, and interest and dividends are only paid to the depositors.  No limit is fixed to the 
property and income thus exempted,--it may be $100,000 or $100,000,000.  One of the counsel engaged in 
this case read to us during the argument from the report of the comptroller of the currency, sent by the 
president to congress, December 3, 1894, a statement to the effect that the total number of mutual savings 
banks exempted were 646, and the total number of stock savings banks were 378, and showed that they did 
the same character of business and took in the money of depositors for the purpose of making it bear interest, 
with profit upon it in the same way; and yet the 646 are exempt, and the 378 are taxed.  He also showed that 
the total deposits in savings banks were $1,748,000,000. 

(2)  As to Mutual Insurance Corporations.  These companies were taxed under previous income tax laws.  
They do business somewhat differently from other companies; but they conduct a strictly private business, in 
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which the public has no interest, and have been often held not to be benevolent or charitable organizations. 

The sole condition for exempting them under the present law is declared to be that they make loans to or 
divide their profits among their members or depositors or policy holders. Every corporation is carried on, 
however, for the benefit of its members, whether stockholders, or depositors, or policy holders.  If it is carried 
on for the benefit of its shareholders, every dollar of income is taxed; if it is carried on for the benefit of its 
policy holders or depositors, who are but another class of shareholders, it is wholly exempted.  In the state of 
New York the act exempts the income from over $1,000,000,000 of property of these companies.  The 
leading mutual life insurance company has property exceeding $204,000,000 in value, the income of which is 
wholly exempted.  The insertion of the exemption is stated by counsel to have saved that institution fully 
$200,000 a year over other insurance companies and associations, having similar property and carrying on the 
same business, simply because such other companies or associations divide their profits among their 
shareholders instead of their policy holders. 

(3)  As to Building and Loan Associations.  The property of these institutions is exempted from taxation to 
the extent of millions. They are in no sense benevolent or charitable institutions, and are conducted solely for 
the pecuniary profit of their members.  Their assets exceed the capital stock of the national banks of the 
country.  One, in Dayton, Ohio, has a capital of $10,000,000, and Pennsylvania has $65,000,000 invested in 
these associations. The census report submitted to congress by the president, May 1, 1894, shows that their 
property in the United States amounts to over $628,000,000.  Why should these institutions and their 
immense accumulations of property singled out for the special favor of congress, and be freed from their just, 
equal, and proportionate share of taxation, when others engaged under different names, in similar business, 
are subjected to taxation by this law?  The aggregate amount of the saving to these associations, by reason of 
their exemption, is over $600,000 a year. 

If this statement of the exemptions of corporations under the law of congress, taken from the carefully 
prepared briefs of counsel and from reports to congress, will not satisfy parties interested in this case that the 
act in question disregards, in almost every line and provision, the rule of uniformity required by the 
constitution, then 'neither will they be persuaded, though one rose from the dead.'  That there should be any 
question or any doubt on the subject surpasses my comprehension. Take the case of mutual savings banks and 
stock savings banks.  They do the same character of business, and in the same way use the money of 
depositors, loaning it at interest for profit, yet 646 of them, under the law before us, are exempt from taxation 
on their income, and 378 are taxed upon it.  How the tax on the income of one kind of these banks can be said 
to be laid upon any principle of uniformity, when the other is exempt from all taxation, I repeat, surpasses my 
comprehension. 

But there are other considerations against the law which are equally decisive.  They relate to the uniformity 
and equality required in all taxation, national and state; to the invalidity of taxation by the United States of the 
income of the bonds and securities of the states and of their municipal bodies; and the invalidity of the 
taxation of the salaries of the judges of the United States courts. 

As stated by counsel:  'There is no such thing in the theory of our national government as unlimited power of 
taxation in congress. There are limitations, as he justly observes, of its powers arising out of the essential 
nature of all free governments; there are reservations of individual rights, without which society could not 
exist, and which are respected by every government.  The right of taxation is subject to these limitations.'  
Citizens' Savings Loan Ass'n v. Topeka, 20 Wall. 655, and Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 
442. 
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The inherent and fundamental nature and character of a tax is that of a contribution to the support of the 
government, levied upon the principle of equal and uniform apportionment among the persons taxed, and any 
other exaction does not come within the legal definition of a 'tax.' 

This inherent limitation upon the taxing power forbids the imposition of taxes which are unequal in their 
operation upon similar kinds of property, and necessarily strikes down the gross and arbitrary distinctions in 
the income law as passed by congress.  The law, as we have seen, distinguishes in the taxation between 
corporations by exempting the property of some of them from taxation, and levying the tax on the property of 
others, when the corporations do not materially differ from one another in the character of their business or in 
the protection required by the government.  Trifling differences in their modes of business, but not in their 
results, are made the ground and occasion of the greatest possible differences in the amount of taxes levied 
upon their incomes, showing that the action of the legislative power upon them has been arbitrary and 
capricious, and sometimes merely fanciful. 

There was another position taken in this case which is not the least surprising to me of the many advanced by 
the upholders of the law, and that is that if this court shall declare that the exemptions and exceptions from 
taxation, extended to the various corporations mentioned, fire, life, and marine insurance companies, and to 
mutual savings banks, building, and loan associations, violate the requirement of uniformity, and are 
therefore void, the tax as to such corporations can be enforced, and that the law will stand as though the 
exemptions had never been inserted.  This position does not, in my judgment, rest upon any solid foundation 
of law or principle.  The abrogation or repeal of an unconstitutional or illegal provision does not operate to 
create and give force to any enactment or part of an enactment which congress has not sanctioned and 
promulgated.  Seeming support of this singular position is attributed to the decision of this court in 
Huntington v. Worthen, 120 U. S. 97, 7 Sup. Ct. 469.  But the examination of that case will show that it does 
not give the slightest sanction to such a doctrine.  There the constitution of Arkansas had provided that all 
property subject to taxation should be taxed according to its value, to be ascertained in such manner as the 
general assembly should direct, making the same equal and uniform throughout the state, and certain public 
property was declared by statute to be exempt from taxation, which statute was subsequently held to be 
unconstitutional.  The court decided that the unconstitutional  part of the enactment, which was separable 
from the remainder, could be omitted and the remainder enforced; a doctrine undoubtedly sound, and which 
has never, that I am aware of, been questioned. But that is entirely different from the position here taken, that 
exempted things can be taxed by striking out their exemption. 

The law of 1894 says there shall be assessed, levied, and collected, 'except as herein otherwise provided,' 2 
per centum of the amount, etc.  If the exceptions are stricken out, there is nothing to be assessed and collected 
except what congress has otherwise affirmatively ordered.  Nothing less can have the force of law.  This court 
is impotent to pass any law on the subject. It has no legislative power.  I am unable, therefore, to see how we 
can, by declaring an exemption or exception invalid, thereby give effect to provisions as though they were 
never exempted.  The court by declaring the exemptions invalid cannot, by any conceivable ingenuity, give 
operative force as enacting clauses to the exempting provisions.  That result is not within the power of man. 

The law is also invalid in its provisions authorizing the taxation of the bonds and securities of the states and 
of their municipal bodies.  It is objected that the cases pending before us do not allege any threatened attempt 
to tax the bonds or securities of the state, but only of municipal bodies of the states.  The law applies to both 
kinds of bonds and securities, those of the states as well as those of municipal bodies, and the law of congress 
we are examining, being of a public nature, affecting the whole community, having been brought before us 
and assailed as unconstitutional in some of its provisions, we are at liberty, and I think it is our duty, to refer 
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to other unconstitutional features brought to our notice in examining the law, though the particular points of 
their objection may not have been mentioned by counsel.  These bonds and securities are as important to the 
performance of the duties of the state as like bonds and securities of the United States are important to the 
performance of their duties, and are as exempt from the taxation of the United States as the former are exempt 
from the taxation of the states.  As stated by Judge Cooley in his work on the Principles of Constitutional 
Law: 'The power to tax, whether by the United States or by the states, is to be construed in the light of and 
limited by the fact that the states and the Union are inseparable, and that the constitution contemplates the 
perpetual maintenance of each with all its constitutional powers, unembarrassed and unimpaired by any 
action of the other.  The taxing power of the federal government does not therefore extend to the means or 
agencies through or by the employment of which the states perform their essential functions; since, if these 
were within its reach, they might be embarrassed, and perhaps wholly paralyzed, by the burdens it should 
impose. 'That the power to tax involves the power to destroy; that the power to destroy may defeat and render 
useless the power to create; that there is a plain repugnance in conferring on one government a power to 
control the constitutional measures of another, which other, in respect to those very measures, is declared to 
be supreme over that which exerts the control,--are propositions not to be denied.'  It is true that taxation does 
not necessarily and unavoidably destroy, and that to carry it to the excess of destruction would be an abuse 
not to be anticipated; but the very power would take from the states a portion of their intended liberty of 
independent action within the sphere of their powers, and would constitute to the state a perpetual danger of 
embarrassment and possible annihilation.  The constitution contemplates no such shackles upon state powers, 
and by implication forbids them.' 

The internal revenue act of June 30, 1864, in section 122, provided that railroad and certain other companies 
specified, indebted for money for which bonds had been issued, upon which interest was stipulated to be paid, 
should be subject to pay a tax of 5 per cent. on the amount of all such interest, to be paid by the corporations, 
and by them deducted from the interest payable to the holders of such bonds; and the question arose in U. S. 
v. Baltimore & O. R. Co., 17 Wall. 322, whether the tax imposed could be thus collected from the revenues 
of a city owning such bonds.  This court answered the question as follows:  'There is no dispute about the 
general rules of the law applicable to this subject.  The power of taxation by the federal government upon the 
subjects and in the manner prescribed by the act we are considering is undoubted.  There are, however, 
certain departments which are excepted from the general power.  The right of the states to administer their 
own affairs through their legislative, executive, and judicial departments, in their own manner, through their 
own agencies, is conceded by the uniform decisions of this court, and by the practice of the federal 
government from its organization.  This carries with it an exemption of those agencies and instruments from 
the taxing power of the federal government.  If they may be taxed lightly, they may be taxed heavily; if justly, 
oppressively.  Their operation may be impeded and may be destroyed if any interference is permitted. Hence, 
the beginning of such taxation is not allowed on the one side, is not claimed on the other.' 

And, again:  'A municipal corporation like the city of Baltimore is a representative not only of the state, but it 
is a portion of its governmental power.  It is one of its creatures, made for a specific purpose, to exercise 
within a limited sphere the powers of the state.  The state may withdraw these local powers of government at 
pleasure, and may, through its legislature or other appointed channels, govern the local territory as it governs 
the state at large.  It may enlarge or contract its powers or destroy its existence.  As a portion of the state, in 
the exercise of a limited portion of the powers of the state, its revenues, like those of the state, are not subject 
to taxation.' 

In Collector v. Day, 11 Wall. 113, 124, the court, speaking by Mr. Justice Nelson, said:  'The general 
government and the states, although both exist within the same territorial limits, are separate and distinct 
sovereignties, acting separately and independently of each other, within their respective spheres.  The former, 
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in its appropriate sphere, is supreme; but the states, within the limits of their powers not granted, or, in the 
language of the tenth amendment, 'reserved,' are as independent of the general government as that 
government within its sphere is independent of the states.' 

According to the census reports, the bonds and securities of the states amount to the sum of $1,243,268,000, 
on which the income or interest exceeds the sum of $65,000,000 per annum, and the annual tax of 2 per cent. 
upon this income or interest would be $1,300,000. 

The law of congress is also invalid in that it authorizes a tax upon the salaries of the judges of the courts of 
the United States, against the declaration of the constitution that their compensation shall not be diminished 
during their continuance in office.  The law declares that a tax of 2 per cent. shall be assessed, levied, and 
collected, and paid annually upon the gains, profits, and income received in the preceding calendar year by 
every citizen of the United States, whether said gains, profits, or income be derived from any kind of 
property, rents, interest, dividends, or salaries, or from any profession, trade, employment, or vocation carried 
on within the United States or elsewhere, or from any source whatever. The annual salary of a justice of the 
supreme court of the United States is $10,000, and this act levies a tax of 2 per cent. on $6,000 of this 
amount, and imposes a penalty upon those who do not make the payment or return the amount for taxation. 

The same objection, as presented to a consideration of the objection to the taxation of the bonds and securities 
of the states, as not being specially taken in the cases before us, is urged here to a consideration of the 
objection community, and attacked for its unconstitutionality of the judges of the courts of the United States.  
The answer given to that objection may be also given to the present one.  The law of congress, being of a 
public nature, affecting the interests of the whole community, and attacked for jits unconstitutionality in 
certain particulars, may be considered with reference to other unconstitutional provisions called to our 
attention upon examining the law, though not specifically noticed in the objections taken in the records or 
briefs of counsel that the constitution may not be violated from the carelessness or oversight of counsel in any 
particular.  See O'Neil v. Vermont, 144 U. S. 359, 12 Sup. Ct. 693. 

Besides, there is a duty which this court owes to the 100 other United States judges who have small salaries, 
and who, having their compensation reduced by the tax, may be seriously affected by the law. 

The constitution of the United States provides in the first section of article 3 that 'the judicial power of the 
United States shall be vested in one supreme court, and in such inferior courts as the congress may from time 
to time ordain and establish.  The judges, both of the supreme and inferior courts, shall hold their offices 
during good behavior, and shall, at stated times, receive for their services a compensation, which shall not be 
diminished during their continuance in office.'  The act of congress under discussion imposes, as said, a tax 
on $6,000 of this compensation, and therefore diminishes each year the compensation provided for every 
justice.  How a similar law of congress was regarded 30 years ago may be shown by the following incident, in 
which the justices of this court were assessed at 3 per cent. upon their salaries.  Against this Chief Justice 
Taney protested in a letter to Mr. Chase, then secretary of the treasury, appealing to the above article in the 
constitution, and adding:  'If it [his salary] can be diminished to that extent by the means of a tax, it may, in 
the same way, be reduced from time to time, at the pleasure of the legislature.'  He explained in his letter the 
object of the constitutional inhibition thus: 

'The judiciary is one of the three great departments of the government created and established by the 
constitution.  Its duties and powers are specifically set forth, and are of a character that require it to be 
perfectly independent of the other departments. And in order to place it beyond the reach, and above even the 
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suspicion, of any such influence, the power to reduce their compensation is expressly withheld from congress, 
and excepted from their powers of legislation. 

'Language could not be more plain than that used in the constitution.  It is, moreover, one of its most 
important and essential provisions.  For the articles which limit the powers of the legislative and executive 
branches of the government, and those which provide safeguards for the protection of the citizen in his person 
and property, would be of little value without a judiciary to uphold and maintain them which was free from 
every influence, direct or indirect, that might by possibility, in times of political excitement, warp their 
judgment. 

'Upon these grounds, I regard an act of congress retaining in the treasury a portion of the compensation of the 
judges as unconstitutional and void.' 

This letter of Chief Justice Taney was addressed to Mr. Chase, then secretary of the treasury, and afterwards 
the successor of Mr. Taney as chief justice. It was dated February 16, 1863; but as no notice was taken of it, 
on the 10th of March following, at the request of the chief justice, the court ordered that his letter to the 
secretary of the treasury be entered on the records of the court, and it was so entered.  And in the memoir of 
the chief justice it is stated that the letter was, by this order, preserved 'to testify to future ages that in war, no 
less than in peace, Chief Justice Taney strove to protect the constitution from violation.' 

Subsequently, in 1869, and during the administration of President Grant, when Mr. Boutwell was secretary of 
the treasury, and Mr. Hoar, of Massachusetts, was attorney general, there were in several of the statutes of the 
United States, for the assessment and collection of internal revenue, provisions for taxing the salaries of all 
civil officers of the United States, which included, in their literal application, the salaries of the president and 
of the judges of the United States.  The question arose whether the law which imposed such a tax upon them 
was constitutional.  The opinion of the attorney general thereon was requested by the secretary of the 
treasury.  The attorney general, in reply, gave an elaborate opinion advising the secretary of the treasury that 
no income tax could be lawfully assessed and collected upon the salaries of those officers who were in office 
at the time the statute imposing the tax was passed, holding on this subject the views expressed by Chief 
Justice Taney. His opinion is published in volume 13 of the Opinions of the Attorney General, at page 161.  I 
am informed that it has been followed ever since without question by the department supervising or directing 
the collection of the public revenue. 

Here I close my opinion.  I could not say less in view of questions of such gravity that go down to the very 
foundation of the government.  If the provisions of the constitution can be set aside by an act of congress, 
where is the course of usurpation to end? The present assault upon capital is but the beginning.  It will be but 
the stepping-stone to others, larger and more sweeping, till our political contests will become a war of the 
poor against the rich,--a war constantly growing in intensity and bitterness.  'If the court sanctions the power 
of discriminating taxation, and nullifies the uniformity mandate of the constitution,' as said by one who has 
been all his life a student of our institutions, 'it will mark the hour when the sure decadence of our present 
government will commence.' If the purely arbitrary limitation of four thousand dollars in the present law can 
be sustained, none having less than that amount of income being assessed or taxed for the support of the 
government, the limitation of future congresses may be fixed at a much larger sum, at five or ten or twenty 
thousand dollars, parties possessing an income of that amount alone being bound to bear the burdens of 
government; or the limitation may be designated at such an amount as a board of 'walking delegates' may 
deem necessary.  There is no safety in allowing the limitation to be adjusted except in strict compliance with 
the mandates of the constitution, which require its taxation, if imposed by direct taxes, to be apportioned 
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among the states according to their representation, and, if imposed by indirect taxes, to be uniform in 
operation and, so far as practicable, in proportion to their property, equal upon all citizens.  Unless the rule of 
the constitution governs, a majority may fix the limitation at such rate as will not include any of their own 
number. 

I am of opinion that the whole law of 1894 should be declared void, and without any binding force,--that part 
which relates to the tax on the rents, profits, or income from real estate, that is, so much as constitutes part of 
the direct tax, because not imposed by the rule of apportionment according to the representation of the states, 
as prescribed by the constitution; and that part which imposes a tax upon the bonds and securities of the 
several states, and upon the bonds and securities of their municipal bodies, and upon on the salaries of judges 
of the courts of the United States, as being beyond the power of congress; and that part which lays duties, 
imposts, and excises, as void in not providing for the uniformity required by the constitution in such cases. 

Mr. Justice WHITE (dissenting). 

My brief judicial experience has convinced me that the custom of filing long dissenting opinions is one 'more 
honored in the breach than in the observance.'  The only purpose which an elaborate dissent can accomplish, 
if any, is to weaken the effect of the opinion of the majority, and thus engender want of confidence in the 
conclusions of courts of last resort.  This consideration would impel me to content myself with simply 
recording my dissent in the present case, were it not for the fact that I consider that the result of the opinion 
just announced is to overthrow a long and consistent line of decisions, and to deny to the legislative 
department of the government the possession of a power conceded to it by universal consensus for 100 years, 
and which has been recognized by repeated adjudications of this court.  The issues presented are as follows: 

Complainant, as a stockholder in a corporation, avers that the latter will voluntarily pay the income tax, levied 
under the recent act of congress; that such tax is unconstitutional; and that its voluntary payment will 
seriously affect his interest by defeating his right to test the validity of the exaction, and also lead to a 
multiplicity of suits against the corporation. The prayer of the bill is as follows:  First, that it may be decreed 
that the provisions known as 'The Income Tax Law,' incorporated in the act of congress passed August 15, 
1894, are unconstitutional, null, and void; second, that the defendant be restrained from voluntarily 
complying with the provisions of that act by making its returns and statements, and paying the tax.  The bill, 
therefore, presents two substantial questions for decision:  The right of the plaintiff to relief in the form in 
which he claims it, and his right to relief on the merits. 

The decisions of this court hold that the collection of a tax levied by the government of the United States will 
not be restrained by its courts. Cheatham v. U. S., 92 U. S. 85; Snyder v. Marks, 109 U. S. 189, 3 Sup. Ct. 
157.  See, also, Elliott v. Swartwout, 10 Pet. 137; City of Philadelphia v. Collector, 5 Wall. 720; Hornthal v. 
Collector, 9 Wall. 560. The same authorities have established the rule that the proper course, in a case of 
illegal taxation, is to pay the tax under protest or with notice of suit, and then bring an action against the 
officer who collected it.  The statute law of the United States, in express terms, gives a party who has paid a 
tax under protest the right to sue for its recovery.  Rev. St. § 3226. 

The act of 1867 forbids the maintenance of any suit 'for the purpose of restraining the assessment or 
collection of any tax.' The provisions of this act are now found in Rev. St. § 3224. 

The complainant is seeking to do the very thing which, according to the statute and the decisions above 
referred to, may not be done.  If the corporator cannot have the collection of the tax enjoined, it seems 
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obvious that he cannot have the corporation enjoined from paying it, and thus do by indirection what he 
cannot do directly. 

It is said that such relief as is here sought has been frequently allowed.  The cases relied on are Dodge v. 
Woolsey, 18 How. 331, and Hawes v. Oakland, 104 U. S. 450.  Neither of these authorities, I submit, is in 
point. In Dodge v. Woolsey, the main question at issue was the validity of a state tax, and that case did not 
involve the act of congress to which I have referred.  Hawes v. Oakland was a controversy between a 
stockholder and a corporation, and had no reference whatever to taxation. 

The complainant's attempt to establish a right to relief upon the ground that this is not a suit to enjoin the tax, 
but one to enjoin the corporation from paying it, involves the fallacy already pointed out,--that is, that a party 
can exercise a right indirectly which he cannot assert directly,--that he can compel his agent, through process 
of this court, to violate an act of congress. 

The rule which forbids the granting of an injunction to restrain the collection of a tax is founded on broad 
reasons of public policy, and should not be ignored.  In Cheatham v. U. S., supra, which involved the vaildity 
of an income tax levied under an act of congress prior to the one here in issue, this court, through Mr. Justice 
Miller, said: 

'If there existed in the courts, state or national, any general power of impeding or controlling the collection of 
taxes, or relieving the hardship incident to taxation, the very existence of the government might be placed in 
the power of a hostile judiciary.  Dows v. City of Chicago, 11 Wall. 108. While a free course of remonstrance 
and appeal is allowed within the departments before the money is finally exacted, the general government has 
wisely made the payment of the tax claimed, whether of customs or of internal revenue, a condition precedent 
to a resort to the courts by the party against whom the tax is assessed.  In the internal revenue branch it has 
further prescribed that no such suit shall be brought until the remedy by appeal has been tried; and, if brought 
after this, it must be within six months after the decision on the appeal.  We regard this as a condition on 
which alone the government consents to litigate the lawfulness of the original tax. It is not a hard condition.  
Few governments have conceded such a right on any condition.  If the compliance with this condition 
requires the party aggrieved to pay the money, he must do it.' 

Again, in State Railroad Tax Cases, 92 U. S. 575, the court said: 

'That there might be no misunderstanding of the universality of this principle, it was expressly 
enacted, in 1867, that 'no suit for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court.'  Rev. St. § 3224.  And, though this was intended to apply 
alone to taxes levied by the United States, it shows the sense of congress of the evils to be 
feared in courts of justice could, in any case, interfere with the process of collecting the taxes 
on which the government depends for its continued existence.  It is a wise policy.  It is founded 
in the simple philosophy derived from the experience of ages, that the payment of taxes has to 
be enforced by summary and stringent means against a reluctant and often adverse sentiment; 
and, to do this successfully, other instrumentalities and other modes of procedure are necessary 
than those which belong to courts of justice.  See Cheatham v. Norvell, decided at this term; 
Nichols v. U. S., 7 Wall. 122; Dows v. City of Chicago, 11 Wall. 108.'

The contention that a right to equitable relief arises from the fact that the corporator is without remedy, unless 
such relief be granted him, is, I think, without foundation.  This court has repeatedly said that the illegality of 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDep...ence/Q06.014a,06.087,06.099-06.102,06.104-06.106.htm (34 of 64) [1/9/2007 5:17:31 AM]



Date of Download: Sep 14, 2001

a tax is not ground for the issuance of an injunction against its collection, if there be an adequate remedy at 
law open to the payer (Dows v. City of Chicago, 11 Wall. 108; Hannewinkle v. Georgetown, 15 Wall. 547; 
Board v. McComb, 92 U. S. 531; State Railroad Tax Cases, 92 U. S. 575; Union Pacific Ry. Co. v. Cheyenne, 
113 U. S. 516, 5 Sup. Ct. 601; Milwaukee v. Koeffler, 116 U. S. 219, 6 Sup. Ct. 372; Express Co. v. Seibert, 
142 U. S. 339, 12 Sup. Ct. 250), as in the case where the state statute, by which the tax is imposed, allows a 
suit for its recovery after payment under protest  (Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646; Allen v. 
Car Co., 139 U. S. 658, 11 Sup. Ct. 682). 

The decision here is that this court will allow, on the theory of equitable right, a remedy expressly forbidden 
by the statutes of the United States, though it has denied the existence of such a remedy in the case of a tax 
levied by a state. 

Will it be said that, although a stockholder cannot have a corporation enjoined from paying a state tax where 
the state statute gives him the right to sue for its recovery, yet when the United States not only gives him such 
right, but, in addition, forbids the issue of an injunction to prevent the payment of federal taxes, the court will 
allow to the stockholder a remedy against the United States tax which it refuses against the state tax? 

The assertion that this is only a suit to prevent the voluntary payment of the tax suggests that the court may, 
by an order operating directly upon the defendant corporation, accomplish a result which the statute 
manifestly intended should not be accomplished by suit in any court.  A final judgment forbidding the 
corporation from paying the tax will have the effect to prevent its collection, for it could not be that the court 
would permit a tax to be collected from a corporation which it had enjoined from paying. I take it to be 
beyond dispute that the collection of the tax in question cannot be restrained by any proceeding or suit, 
whatever its form, directly against the officer charged with the duty of collecting such tax.  Can the statute be 
evaded, in a suit between a corporation and a stockholder, by a judgment forbidding the former from paying 
the tax, the collection of which cannot be restrained by suit in any court?  Suppose, notwithstanding the final 
judgment just rendered, the collector proceeds to collect from the defendant corporation the taxes which the 
court declares, in this suit, cannot be legally assessed upon it.  If that final judgment is sufficient in law to 
justify resistance against such collection, then we have a case in which a suit has been maintained to restrain 
the collection of taxes.  If such judgment does not conclude the collector, who was not a party to the suit in 
which it was rendered, then it is of no value to the plaintiff.  In other words, no form of expression can 
conceal the fact that the real object of this suit is to prevent the collection of taxes imposed by congress, 
notwithstanding the express statutory requirement that 'no suit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court.'  Either the decision of the constitutional question is 
necessary or it is not.  If it is necessary, then the court, by way of granting equitable relief, does the very thing 
which the act of congress forbids.  If it is unnecessary, then the court decides the act of congress here asserted 
unconstitutional, without being obliged to do so by the requirements of the case before it. 

This brings me to the consideration of the merits of the cause. 

The constitutional provisions respecting federal taxation are four in number, and are as follows: 

'(1)  Representatives and direct taxes shall be apportioned among the several states, which may 
be included within this Union, according to their respective numbers, which shall be 
determined by adding to the whole number of free persons, including those bound to service 
for a term of years and excluding Indians not taxed, three-fifths of all other persons.'  Article 1, 
§ 2, cl. 3.  The fourteenth amendment modified this provision, so that the whole number of 
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persons in each state should be counted, 'Indians not taxes' excluded. 

'(2)  The congress shall have power to lay and collect taxes, duties, imposts, and excises, to pay 
the debts and provide for the common defence and general welfare of the United States; but all 
duties, imposts, and excises shall be uniform throughout the United States.'  Article 1, § 8, cl. 1. 

'(3)  No capitation or other direct tax shall be laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken.'  Article 1, § 9, cl. 4. 

'(4)  No tax or duty shall be laid on articles exported from any state.' Article 1, § 9, cl. 5.

It has been suggested that, as the above provisions ordain the apportionment of direct taxes, and authorize 
congress to 'lay and collect taxes, duties, imposts, and excises,' therefore there is a class of taxes which are 
neither direct, and are not duties, imposts, and excises, and are exempt from the rule of apportionment on the 
one hand, or of uniformity on the other.  The soundness of this suggestion need not be discussed, as the 
words, 'duties, imposts, and excises,' in conjunction with the reference to direct taxes, adequately convey all 
power of taxation to the federal government. 

It is not necessary to pursue this branch of the argument, since it is unquestioned that the provisions of the 
constitution vest in the United States plenary powers of taxation; that is, all the powers which belong to a 
government as such except that of taxing exports.  The court in this case so says, and quotes approvingly the 
language of this court, speaking through Mr. Chief Justice Chase, in License Tax Cases, 5 Wall. 462, as 
follows: 

'It is true that the power of congress to tax is a very extensive power.  It is given in the constitution with only 
one exception and only two qualifications.  Congress cannot tax exports, and it must impose direct taxes by 
the rule of apportionment, and indirect taxes by the rule of uniformity. Thus limited, and thus only, it reaches 
every subject and may be exercised at discretion.' 

In deciding, then, the question of whether the income tax violates the constitution, we have to determine, not 
the existence of a power in congress, but whether an admittedly unlimited power to tax (the income tax not 
being a tax on exports) has been used according to the restrictions, as to methods for its exercise, found in the 
constitution.  Not power, it must be borne in mind, but the manner of its use, it the only issue presented in this 
case.  The limitations in regard to the mode of direct taxation imposed by the constitution are that capitation 
and other direct taxes shall be apportioned among the states according to their respective numbers, while 
duties, imposts, and excises must be uniform throughout the United States.  The meaning of the word 
'uniform' in the constitution need not be examined, as the court is divided upon that a subject, and no 
expression of opinion thereon is conveyed or intended to be conveyed in this dissent. 

In considering whether we are to regard an income tax as 'direct' or otherwise, it will, in my opinion, serve no 
useful purpose, at this late period of our political history, to seek to ascertain the meaning of the word 'direct' 
in the constitution by resorting to the theoretical opinions on taxation found in the writings of some 
economists prior to the adoption of the constitution or since. These economists teach that the question of 
whether a tax is direct or indirect depends not upon whether it is directly levied upon a person, but upon 
whether, when so levied, it may be ultimately shifted from the person in question to the consumer, thus 
becoming, while direct in the method of its application, indirect in its final results, because it reaches the 
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person who really pays it only indirectly.  I say it will serve no useful purpose to examine these writers, 
because, whatever may have been the value of their opinions as to the economic sense of the word 'direct,' 
they cannot now afford any criterion for determining its meaning in the constitution, inasmuch as an 
authoritative and conclusive construction has been given to that term, as there used, by an interpretation 
adopted shortly after the formation of the constitution by the legislative department of the government, and 
approved by the executive; by the adoption of that interpretation from that time to the present without 
question, and its exemplification and enforcement in many legislative enactments, and its acceptance by the 
authoritative text writers on the constitution; by the sanction of that interpretation, in a decision of this court 
rendered shortly after the constitution was adopted; and finally by the repeated reiteration and affirmance of 
that interpretation, so that it has become imbedded in our jurisprudence, and therefore may be considered 
almost a part of the written constitution itself. 

Instead, therefore, of following counsel in their references to economic writers and their  discussion of the 
motives and thoughts which may or may not have been present in the minds of some of the framers of the 
constitution, as if the question before us were one of first impression, I shall confine myself to a 
demonstration of the truth of the propositions just laid down. 

In 1794 (1 Stat. 373, c. 45) congress levied, without reference to apportionment, a tax on carriages 'for the 
conveyance of persons.' The act provided 'that there shall be levied, collected, and paid upon all carriages for 
the conveyance of persons which shall be kept by, or for any person for his or her own use, or to be let out to 
hire, or for the conveying of passengers, the several duties and rates following'; and then came a yearly tax on 
every 'coach, chariot, phaeton, and coachee, every four-wheeled and every two-wheeled top carriage, and 
upon every other two-wheeled carriage,' varying in amount according to the vehicle. 

The debates which took place at the passage of that act are meagerly preserved.  It may, however, be inferred 
from them that some considered that whether a tax was 'direct' or not in the sense of the constitution 
depended upon whether it was levied on the object or on its use.  The carriage tax was defended by a few on 
the ground that it was a tax on consumption.  Mr. Madison opposed it as unconstitutional, evidently upon the 
conception that the word  'direct' in the constitution was to be considered as having the same meaning as that 
which had been attached to it by some economic writers.  His view was not sustained, and the act passed by a 
large majority,--49 to 22.  It received the approval of Washington.  The congress which passed this law 
numbered among its members many who sat in the convention which framed the constitution.  It is moreover 
safe to say that each member of that congress, even although he had not been in the convention, had, in some 
way, either directly or indirectly, been an influential actor in the events which led up to the birth of that 
instrument.  It is impossible to make an analysis of this act which will not show that its provisions constitute a 
rejection of the economic construction of the word 'direct,' and this result equally follows, whether the tax be 
treated as laid on the carriage itself or on its use by the owner.  If viewed in one light, then the imposition of 
the tax on the owner of the carriage, because of his ownership, necessarily constituted a direct tax under the 
rule as laid down by economists.  So, also, the imposition of a burden of taxation on the owner for the use by 
him of his own carriage made the tax direct according to the same rule.  The tax having been imposed without 
apportionment, it follows that those who voted for its enactment must have give to the word 'direct,' in the 
constitution, a different significance from that which is affixed to it by the economists referred to. 

The validity of this carriage tax act was considered by this court in  Hylton v. U. S., 3 Dall. 171.  Chief 
Justice Ellsworth and Mr. Justice Cushing took no part in the decision.  Mr. Justice Wilson stated that he had, 
in the circuit court of Virginia, expressed his opinion in favor of the constitutionality of the tax.  Mr. Justice 
Chase, Mr. Justice Paterson, and Mr. Justice Iredell each expressed the reasons for his conclusions.  The tax, 
though laid, as I have said, on the carriage, was held not to be a direct tax under the constitution. Two of the 
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judges who sat in that case (Mr. Justice Paterson and Mr. Justice Wilson) had been distinguished members of 
the constitutional convention.  Excepts from tne observations of the justices are given in the opinion of the 
court.  Mr. Justice Paterson, in addition to the language there quoted, spoke as follows (the italics being 
mine): 

'I never entertained a doubt that the principal--I will not say the only-- objects that the framers 
of the constitution contemplated as falling within the rule of apportionment were a capitation 
tax and a tax on land.  Local considerations and the particular circumstances and relative 
situation of the states naturally lead to this view of the subject.  The provision was made in 
favor of the Southern states.  They possessed a large number of slaves.  They had extensive 
tracts of territory, thinly settled, and not very productive.  A majority of the states had but few 
slaves, and several of them a limited territory, well settled, and in a high state of cultivation.  
The Southern states, if no provision had been introduced in the constitution, would have been 
wholly at the mercy of the other states Congress, in such case, might tax slaves at discretion or 
arbitrarily, and land in every part on the Union after the same rate or measure,--so much a head 
in the first instance, and so much an acre in the second.  To guard them against imposition in 
these particulars was the reason of introducing the clause in the constitution which directs that 
representatives and direct taxes shall be apportioned among the states according to their 
respective numbers.'

It is evident that Mr. Justice Chase coincided with these views of Mr. Justice Paterson, though he was perhaps 
not quite so firmly settled in his convictions, for he said: 

'I am inclined to think--but of this I do not give a judicial opinion--that the direct taxes contemplated by the 
constitution are only two, to wit, a capitation or poll tax simply, without regard to property, profession, or any 
other circumstances, and the tax on land.  I doubt whether a tax by a general assessment of personal property 
within the United States is included within the term 'direct tax." 

Mr. Justice Iredell certainly entertained similar views, since he said: 

'Some difficulties may occur which we do not at present foresee. Perhaps a direct tax in the 
sense of the constitution can mean nothing but a tax on something inseparably annexed to the 
soil; something capable of apportionment under all such circumstances.  A land of a poll tax 
may be considered of this description.  * * * In regard to other articles there may possibly be 
considerable doubt.'

These opinions strongly indicate that the real convictions of the justices were that only capitation taxes and 
taxes on land were direct within the meaning of the constitution, but they doubted whether some other objects 
of a kindred nature might not be embraced in that word.  Mr. Justice Paterson had no doubt whatever of the 
limitation, and Justice Iredell's doubt seems to refer only to things which were inseparably connected with the 
soil, and which might therefore be considered, in a certain sense, as real estate. 

That case, however, established that a tax levied without apportionment on an object of personal property was 
not a 'direct tax' within the meaning of the constitution.  There can be no doubt that the enactment of this tax 
and its interpretation by the court, as well as the suggestion, in the opinions delivered, that nothing was a 
'direct tax,' within the meaning of the constitution, but a capitation tax and a tax on land, were all directly in 
conflict with the views of those who claimed at the time that the word 'direct' in the constitution was to be 
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interpreted according to the views of economists.  This is conclusively shown by Mr. Madison's language. He 
asserts not only that the act had been passed contrary to the constitution, but that the decision of the court was 
likewise in violation of that instrument.  Ever since the announcement of the decision in that case, the 
legislative department of the government has accepted the opinions of the justices, as well as the decision 
itself, as conclusive in regard to the meaning of the word 'direct'; and it has acted upon that assumption in 
many instances, and always with executive indorsement.  All the acts passed levying direct taxes confined 
them practically to a direct levy on land.  True, in some of these acts a tax on slaves was included, but this 
inclusion, as has been said by this court, was probably based upon the theory that these were in some respects 
taxable along with the land, and therefore their inclusion indicated no departure by congress from the 
meaning of the word 'direct' necessarily resulting from the decision in the Hylton Case, and which, moreover, 
had been expressly elucidated and suggested as being practically limited to capitation taxes and taxes on real 
estate by the justices who expressed opinions in that case. 

These acts imposing direct taxes having been confined in their operation exclusively to real estate and slaves, 
the subject-matters indicated as the proper objects of direct taxation in the Hylton Case are the strongest 
possible evidence that this suggestion was accepted as conclusive, and had become a settled rule of law.  
Some of these acts were passed at times of great public necessity, when revenue was urgently required.  The 
fact that no other subjects were selected for the purposes of direct taxation, except those which the judges in 
the Hylton Case had suggested as appropriate therefor, seems to me to lead to a conclusion which is 
absolutely irresistible,--that the meaning thus affixed to the word 'direct' at the very formation of the 
government was considered as having been as irrevocably determined as if it had been written in the 
constitution in express terms.  As I have already observed, every authoritative writer who has discussed the 
constitution from that date down to this has treated this judicial and legislative ascertainment of the meaning 
of the word 'direct' in the constitution as giving it a constitutional significance, without reference to the 
theoretical distinction between 'direct' and 'indirect,' made by some economists prior to the constitution or 
since. This doctrine has become a part of the hornbook of American constitutional interpretation, has been 
taught as elementary in all the law schools, and has never since then been anywhere authoritatively 
questioned.  Of course, the text-books may conflict in some particulars, or indulge in reasoning not always 
consistent, but as to the effect of the decision in the Hylton Case and the meaning of the word 'direct,' in the 
constitution, resulting therefrom, they are a unit.  I quote briefly from them. 

Chancellor Kent, in his Commentaries, thus states the principle: 

'The construction of the powers of congress relative to taxation was brought before the supreme 
court, in 1796, in the case of Hylton v. U. S.  By the act of June 5, 1794, congress laid a duty 
upon carriages for the conveyance of persons, and the question was whether this was a 'direct 
tax,' within the meaning of the constitution.  If it was not a direct tax, it was admitted to be 
rightly laid, under that part of the constitution which declares that all duties, imposts, and 
excises shall be uniform throughout the United States; but, if it was a direct tax, it was not 
constitutionally laid, for it must then be laid according to the census, under that part of the 
constitution which declares that direct taxes shall be apportioned among the several states 
according to numbers.  The circuit court in Virginia was divided in opinion on the question, but 
on appeal to the supreme court it was decided that the tax on carriages was not a direct tax, 
within the letter or meaning of the constitution, and was therefore constitutionally laid. 

'The question was deemed of very great importance, and was elaborately argued.  It was held 
that a general power was given great was held that a general power was given to kind or nature, 
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without any restraint.  They had plenary power over every species of taxable property, except 
exports.  But there were two rules prescribed for their government,--the rule of uniformity, and 
the rule of apportionment.  Three kinds of taxes, viz. duties, imposts, and excises, were to be 
laid by the first rule; and capitation and other direct taxes, by the second rule.  If there were any 
other species of taxes, as the court seemed to suppose there might be, that were not direct, and 
not included within the words 'duties, imposts, or excises,' they were to be laid by the rule of 
uniformity or not, as congress should think proper and reasonable. 

'The constitution contemplated no taxes as direct taxes but such as congress could lay in 
proportion to the census; and the rule of apportionment could not reasonably apply to a tax on 
carriages, nor could the tax on carriages be laid by that rule without very great inequality and 
injustice.  If two states, equal in census, were each to pay 8,000 dollars by a tax on carriages, 
and in one state there were 100 carriages and in another 1,000, the tax on each carriage would 
be ten times as much in one state as in the other.  While A. in the one state, would pay for his 
carriage eight dollars, B., in the other state, would pay for his carriage eighty dollars.  In this 
way it was shown by the court that the notion that a tax on carriages was a 'direct tax,' within 
the purview of the constitution, and to be apportioned sccording to the census, would lead to 
the grossest abuse and oppression.  This argument was conclusive against the construction set 
up, and the tax on carriages was considered as included within the power to lay duties; and the 
better opinion seemed to be that the direct taxes contemplated by the constitution were only 
two, viz. a capitation or poll tax and a tax on land.'  Kent. Comm. pp. 254-256.

Story, speaking on the same subject, says: 

'Taxes on lands, houses, and other permanent real estate, or on parts or appurtenances thereof, 
have always been deemed of the same character; that is, direct taxes.  It has been seriously 
doubted if, in the sense of the constitution, any taxes are direct taxes except those on polls or 
on lands. Mr. Justice Chase, in Hylton v. U. S., 3 Dall. 171, said:  'I am inclined to think that 
the direct taxes contemplated by the constitution are only two, viz., a capitation or poll tax 
simply, without regard to property, profession, or other circumstances, and a tax on land.  I 
doubt whether a tax by a general assessment of personal property within the United States is 
included within the term 'direct tax."  Mr. Justice Paterson in the same case said: 'It is not 
necessary to determine whether a tax on the produce of land be a direct or an indirect tax.  
Perhaps the immediate product of land, in its original and crude state, ought to be considered as 
a part of the land itself.  When the produce is converted into a manufacture it assumes a new 
shape, etc.  Whether 'direct taxes,' in the sense of the constitution, comprehend any other tax 
than a capitation tax, or a tax on land, is a questionable point, etc.  I never entertained a doubt 
that the principal--I will not say the only--objects that the framers of the constitution 
contemplated, as falling within the rule of apportionment, were a capitation tax and a tax on 
land.'  And he proceeded to state that the rule of apportionment, both as regards representatives 
and as regards direct taxes, was adopted to guard the Southern states against undue impositions 
and oppressions in the taxing of slaves.  Mr. Justice Iredell in the same case said: 'Perhaps a 
direct tax, in the sense of the constitution, can mean nothing but a tax on something inseparably 
annexed to the soil; something capable of apportionment under all such circumstances.  A land 
or poll tax may be considered of this description.  The latter is to be considered so, particularly 
under the present constitution, on account of the slaves in the Southern states, who give a ratio 
in the representation in the proportion of three to five.  Either of these is capable of an 
apportionment.  In regard to other articles, there may possibly to considerable doubt.'  The 
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reasoning of the Federalists seems to lead to the same result.'  Story, Const. § 952.

Cooley, in his work on Constitutional Limitations (page 595), thus tersely states the rule: 

'Direct taxes, when laid by congress, must be apportioned among the several states according to 
the representative population.  The term 'direct taxes,' as employed in the constitution, has a 
technical meaning, and embraces capitation and land taxes only.'

Miller on the Constitution (section 282a) thus puts it: 

'Under the provisions already quoted, the question then came up as to what is a 'direct tax,' and 
also upon what property it is to be levied, as distinguished from any other tax.  In regard to this 
it is sufficient to say that it is believed that no other than a capitation tax of so much per head 
and a land tax is a 'direct tax,' within the meaning of the constitution of the United States.  All 
other taxes, except imposts, are properly called 'excise taxes.'  'Direct taxes,' within the 
meaning of the constitution, are only capitation taxes, as expressed in that instrument, and taxes 
on real estate.'

In Pomeroy's Constitutional Law (section 281) we read as follows: 

'It becomes necessary, therefore, to inquire a little more particularly what are direct and what 
indurect taxes.  Few cases on the general question of taxation have arisen and been decided by 
the supreme court, for the simple reason that, until the past few years, the United States has 
generally been able to obtain all needful revenue from the single source of duties upon 
imports.  There can be no doubt, however, that all the taxes provided for in the internal revenue 
acts now and what indirect taxes.  Few cases on the 

'This subject came before the supreme court of the United States in a very early case,--Hylton 
v. U. S.  In the year 1794, congress laid a tax of ten dollars on all carriages, and the rate was 
thus made uniform.  The validity of the statute was disputed.  It was claimed that the tax was 
direct, and should have been apportioned among the states.  The court decided that this tax was 
not direct.  The reasons given for the decision are unanswerable, and would seem to cover all 
the provisions of the present internal revenue laws.'

Hare, in his treatise on American Constitutional Law (pages 249, 250), is to the like affect: 

'Agreeably to section 9 of article 1, paragraph 4, 'no capitation or other direct tax shall be laid 
except in proportion to the census or enumeration hereinbefore directed to be taken'; while 
section 3 of the same article requires that representation and direct taxes shall be apportioned 
among the several states * * * according to their respective numbers.  'Direct taxes,' in the 
sense of the constitution, are poll taxes and taxes on land.'

Burroughs on Taxation (page 502) takes the same view: 

'Direct Taxes.  The kinds of taxation authorized are both direct and indirect.  The construction 
given to the expression 'direct taxes' is that it included only a tax on land and a poll tax, and 
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this is in accord with the views of writers upon political economy.'

Ordroneaux, in his Constitutional Legislation (page 225), says: 

'Congress having been given the power 'to lay and collect taxes, duties, imposts, and excises,' 
the above three provisions are limitations upon the exercise of this authority: 

'(1)  By distinguishing between direct and indirect taxes as to their mode of assessment; 

'(2)  By establishing a permanent freedom of trade between the states; and 

'(3)  By prohibiting any discrimination in favor of particular states, through revenue laws 
establishing a preference between their ports and those of others. 

'These provisions should be read together, because they are at the foundation of our system of 
national taxation. 

'The two rules prescribed for the government of congress in laying taxes are those of 
apportionment for direct taxes and uniformity for indirect.  In the first class are to be found 
capitation or poll taxes and taxes on land; in the second, duties, imposts, and excises. 

'The provision relating to capitation taxes was made in favor of the Southern states, and for the 
protection of slave property. While they possessed a large number of persons of this class, they 
also had extensive tracts of sparsely settled and unproductive lands.  At the same time an 
opposite condition, both as to land territory and population, existed in a majority of the other 
states.  Were congress permitted to tax slaves and land in all parts of the country at a uniform 
rate, the Southern slave states must have been placed at a great disadvantage.  Hence, and to 
guard against this inequality of circumstances, there was introduced into the constitution the 
further provision that 'representatives and direct taxes shall be apportioned among the states 
according to their respective numbers.'  This changed the basis of direct taxation from a strictly 
monetary standard, which could not, equitably, be made uniform throughout the country, to one 
resting upon population as the measure of representation.  But for this congress might have 
taxed slaves arbitrarily, and at its pleasure, as so much property, and land uniformly throughout 
the Union, regardless of differences in productiveness.  It is not strange, therefore, that it 
Hylton v. U. S. the court said that: 'The rule of apportionment is radically wrong, and cannot be 
supported by and solid reasoning.  It ought not, therefore, to be extended by construction. 
Apportionment is an operation on states, and involves valuations and assessments which are 
arbitrary, and should not be resorted to but in case of necessity.' 

'Direct taxes being now well settled in their meaning, a tax on carriages left for the use of the 
owner is not a capitation tax; nor a tax on the business of an insurance company; nor a tax on a 
bank's circulation; nor a tax on income; nor a succession tax.  The foregoing are not, properly 
speaking, direct taxes within the meaning of the constitution, but excise taxes or duties.'

Black, writing on Constitutional Law, says: 
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'But the chief difficulty has arisen in determining what is the difference between direct taxes 
and such as are indirect.  In general usage, and according to the terminology of political 
economy, a direct tax is one which is levied upon the person who is to pay it, or upon his land 
or personalty, or his business or income, as the case may be.  An indirect tax is one assessed 
upon the manufacturer or dealer in the particular commodity, and paid by him, but which really 
falls upon the consumer, since it is added to the market price of the commodity which he must 
pay.  But the course of judicial decision has determined that the term 'direct,' as here applied to 
taxes, is to be taken in a more restricted sense.  The supreme court has ruled that only land 
taxes and capitation taxes are 'direct,' and no others.  In 1794 congress levied a tax of ten 
dollars on all carriages kept for use, and it was held that this was not a direct tax.  And so also 
an income tax is not to be considered direct.  Neither is a tax on the circulation of state banks, 
nor a succession tax, imposed upon every 'devolution of title to real estate.''  Op. cit. p. 162.

Not only have the other departments of the government accepted the significance attached to the word 'direct' 
in the Hylton Case by their actions as to direct taxes, but they have also relied on it as conclusive in their 
dealings with indirect taxes by levying them solely upon objects which the judges in that case declared were 
not objects of direct taxation.  Thus the affirmance by the federal legislature and executive of the doctrine 
established as a result of the Hylton Case has been twofold. 

From 1861 to 1870 many laws levying taxes on income were enacted, as follows:  Act Aug. 1861 (12 Stat. 
309, 311); Act July, 1862 (12 Stat. 473, 475); Act March, 1863 (12 Stat. 718, 723); Act June, 1864 (13 Stat. 
281, 285); Act March, 1865 (13 Stat. 479, 481); Act March, 1866 (14 Stat. 4, 5); Act July, 1866 (14 Stat. 137-
140); Act March, 1867 (14 Stat. 477-480); Act July, 1870 (16 Stat. 256-261). 

The statutes above referred to cover all income and every conceivable source of revenue from which it could 
result,--rentals from real estate, products of personal property, the profits of business or professions. 

The validity of these laws has been tested before this court.  The first case on the subject was that of 
Insurance Co. v. Soule, 7 Wall. 443.  The controversy in that case arose under the ninth section of the act of 
July 13, 1866 (14 Stat. 137, 140), which imposed a tax on 'all dividends in scrip and money, thereafter 
declared due, wherever and whenever ths same shall be payable, to stockholders, policy holders, or depositors 
or parties whatsoever, including non-residents whether citizens or aliens, as part of the earnings, incomes or 
gains of any bank, trust company, savings institution, and of any fire, marine, life, or inland insurance 
company, either stock or mutual, under whatever name or style known or called in the United States or 
territories, whether specially incorporated or existing under general laws, and on all undistributed sum or 
sums made or added during the year to their surplus or contingent funds.' 

It will be seen that the tax imposed was levied on the income of insurance companies as a unit, including 
every possible source of revenue, whether from personal or real property, from business gains or otherwise.  
The case was presented here on a certificate of division of opinion below.  One of the questions propounded 
was 'whether the taxes paid by the plaintiff and sought to be recovered in this action are not direct taxes, 
within the meaning of the constitution of the United States.'  The issue, therefore, necessarily brought before 
this court was whether an act imposing an income tax on every possible source of revenue was valid or 
invalid.  The case was carefully, ably, elaborately, and learnedly argued.  The brief on behalf of the company, 
filed by Mr. Wills, was supported by another, signed by Mr. W. O. Bartlett, which covered every aspect of 
the contention.  It rested the weight of its argument against the statute on the fact that it included the rents of 
real estate among the sources of income taxed, and therefore put a direct tax upon the land.  Able as have 
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been the arguments at bar in the present case, an examination of those then presented will disclose the fact 
that every view here urged was there pressed upon the court with the greatest ability, and after exhaustive 
research, equaled, but not surpassed, by the eloquence and learning which has accompanied the presentation 
of this case.  Indeed, it may be said that the principal authorities cited and relied on now can be found in the 
arguments which were then submitted.  It may be added that the case on behalf of the government was 
presented by Attorney General Evarts. 

The court answered all the contentions by deciding the generic question of the validity of the tax, thus passing 
necessarily upon every issue raised, as the whole necessarily includes every one of its parts.  I quote the 
reasoning applicable to the matter now in hand: 

'The sixth question is:  'Whether the taxes paid by the plaintiff, and sought to be recovered back 
in this action, are not direct taxes, within the meaning of the constitution of the United States.'  
In considering this subject it is proper to advert to the several provisions of the constitution 
relating to taxation by congress. 'Representatives and direct taxes shall be apportioned among 
the several states which shall be included in this Union according to their respective numbers,' 
etc.  'Congress shall have power to lay and collect taxes, duties, imposts, and excises, to pay the 
debts and provide for the common defence and general welfare of the United States; but all 
duties, imposts, and excises shall be uniform throughout the United States.' 'No capitation or 
other direct tax shall be laid, unless in proportion to the census or enumeration hereinbefore 
directed to be taken.' 'No tax or duty shall be laid on articles exported from any state.'

'These clauses contain the entire grant of the taxing power by the organic law, with the limitations which that 
instrument imposes. 

'The national government, though supreme within its own sphere, is one of limited jurisdiction and specific 
functions.  It has no faculties but such as the constitution has given it, either expressly or incidentally by 
necessary intendment.  Whenever any act done under its authority is challenged, the proper sanction must be 
found in its charter, or the act is ultra vires and void.  This test must be applied in the examination of the 
question before us. If the tax to which it refers is a 'direct tax,' it is clear that it has not been laid in conformity 
to the requirements of the constitution.  It is therefore necessary to asscertain to which of the categories 
named in the eighth section of the first article it belongs. 

'What are direct taxes was elaborately argued and considered by this court in  Hylton v. U. S., decided in the 
year 1796.  One of the members of the court (Justice Wilson) had been a distinguished member of the 
convention which framed the constitution.  It was unanimously held by the four justices who heard the 
argument that a tax upon carriages kept by the owner for his own use was not a direct tax.  Justice Chase 
said:  'I am inclined to think--but of this I do not give a judicial opinion--that the direct taxes contemplated by 
the constitution are only two, to wit, a capitation or poll tax simply, without regard to property, profession, or 
any other circumstances, and a tax on land.' Paterson, J., followed in the same line of remark.  He said: 'I 
never entertained a doubt that the principal (I will not say the only) object the framers of the constitution 
contemplated as falling within the rule of apportionment was a capitation tax or a tax on land.  * * * The 
constitution declares that a capitation tax is a direct tax, and both in theory and practice a tax on land is 
deemed to be a direct tax.  In this way the terms 'direct taxes' 'capitation and other direct tax' are satisfied.' 

'The views expressed in this case are adopted by Chancellor Kent and Justice Story in their examination of 
the subject.  'Duties' are defined by Tomlin to be things due and recoverable by law.  The term, in its widest 
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signification, is hardly less comprehensive than 'taxes.'  It is applied, in its most restricted meaning, to 
customs; and in that sense is nearly the synonym of 'imposts.' 

"Impost' is a duty on imported goods and merchandise.  In a larger sense, it is any tax or imposition.  Cowell 
says it is distinguished from 'custom,' 'because custom is rather the profit which the prince makes on goods 
shipped out.'  Mr. Madison considered the terms 'duties' and 'imposts' in these clauses as synonymous.  Judge 
Tucker thought 'they were probably intended to comprehend every species of tax or contribution not included 
under the ordinary terms 'taxes' and 'excises." 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of the commodity, and 
sometimes upon the retail sale; sometimes upon the manufacturer, and sometimes upon the vendor. 

'The taxing power is given in the most comprehensive terms.  The only limitations imposed are that direct 
taxes, including the capitation tax, shall be apportioned; that duties, imposts, and excises shall be uniform; 
and that no duties shall be imposed upon articles exported from any state.  With these exceptions, the exercise 
of the power is, in all respects, unfettered. 

'If a tax upon carriages, kept for his own use by the owner, is not a direct tax, we can see no ground upon 
which a tax upon the business of an insurance company can be held to belong to that class of revenue 
charges. 

'It has been held that congress may require direct taxes to be laid and collected in the territories as well as in 
the states. 

'The consequences which would follow the apportionment of the tax in question among the states and 
territories of the Union in the manner prescribed by the constitution must not be overlooked.  They are very 
obvious.  Where such corporations are numerous and rich, it might be light; where none exist, it could not be 
collected; where they are few and poor, it would fall upon them with such weight as to involve annihilation.  
It cannot be supposed that the framers of the constitution intended that any tax should be apportioned, the 
collection of which on that principle would be attended with such results.  The consequences are fatal to the 
proposition. 

'To the question under consideration it must be answered that the tax to which it relates is not a direct tax, but 
a duty or excise; that it was obligatory on the plaintiff to pay it. 

'The other questions certified up are deemed to be sufficiently answered by the answers given to the first and 
sixth questions.' 

This opinion, it seems to me, closes the door to discussion in regard to the meaning of the word 'direct' in the 
constitution, and renders unnecessary a resort to the conflicting opinions of the framers, or to the theories of 
the economists.  It adopts that construction of the word which confines it to capitation taxes and a tax on land, 
and necessarily rejects the contention that that word was to be construed in accordance with the economic 
theory of shifting a tax from the shoulders of the person upon whom it was immediately levied to those of 
some other person.  This decision moreover, is of great importance, because it is an authoritative reaffirmance 
of the Hylton Case, and an approval of the suggestions there made by the justices, and constitutes another 
sanction given by this court to the interpretation of the constitution adopted by the legislative, executive, and 
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judicial departments of the government, and thereafter continuously acted upon. 

Not long thereafter, in Bank v. Fenno, & Wall. 533, the question of the application of the word 'direct' was 
again submitted to this court.  The issue there was whether a tax on the circulation of state banks was 'direct,' 
within the meaning of the constitution.  It was ably argued by the most distinguished counsel, Reverdy 
Johnson and Caleb Cushing representing the bank, and Attorney General Hoar, the United States.  The brief 
of Mr. Cushing again presented nearly every point now urged upon our consideration.  It cited copiously from 
the opinions of Adam Smith and others.  The constitutionality of the tax was maintained by the government 
on the ground that the meaning of the word direct' in the constitution, as interpreted by the Hylton Case, as 
enforced by the continuous legislative construction, and as sanctioned by the consensus of opinion already 
referred to, was finally settled. Those who assailed the tax there urged, as is done here, that the Hylton Case 
was not conclusive, because the only question decided was the particular matter at issue, and insisted that the 
suggestions of the judges were mere dicta, and not to be followed.  They said that Hylton v. U. S. adjudged 
one point alone, which was that a tax on a carriage was not a direct tax, and that from the utterances of the 
judges in the case it was obvious that the general question of what was a direct tax was but crudely 
considered.  Thus the argument there presented to this court the very view of the Hylton Case, which has 
been reiterated in the argument here, and which is sustained now. What did this court say then, speaking 
through Chief Justice Chase, as to these arguments? I take very fully from its opinion: 

'Much diversity of opinion has always prevailed upon the question, what are direct taxes?  Attempts to answer 
it by reference to the definitions of political economists have been frequently made, but without satisfactory 
results.  The enumeration of the different kinds of taxes which congress was authorized to impose was 
probably made with very little reference to their speculations.  The great work of Adam Smith, the first 
comprehensive treatise on political economy in the English language, had then been recently published; but in 
this work, though there are passages which refer to the characteristic difference between direct and indirect 
taxation, there is nothing which affords any valuable light on the use of the words 'direct taxes,' in the 
constitution. 

'We are obliged, therefore, to resort to historical evidence, and to seek the meaning of the words in the use 
and in the opinion of those whose relations to the government, and means of knowledge, warranted them in 
speaking with authority. 

'And, considered in this light, the meaning and application of the rule, as to direct taxes, appears to us quite 
clear. 

'It is, as we think, distinctly shown in every act of congress on the subject. 

'In each of these acts a gross sum was laid upon the United States, and the total amount was apportioned to 
the several states according to their respective numbers of inhabitants, as ascertained by the last preceding 
census.  Having been apportioned, provision was made for the imposition of the tax upon the subjects 
specified in the act, fixing its total sum. 

'In 1798, when the first direct tax was imposed, the total amount was fixed at two millions of dollars; in 1813, 
the amount of the second direct tax was fixed at three millions; in 1815, the amount of the third at six 
millions, and it was made an annual tax; in 1816, the provision making the tax annual was repealed by the 
repeal of the first section of the act of 1815, and the total amount was fixed for that year at three millions of 
dollars.  No other  direct tax was imposed until 1861, when a direct tax of twenty millions of dollars was laid, 
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and made annual; but the provision making it annual was suspended, and no tax, except that first laid, was 
ever apportioned.  In each instance the total sum was apportioned among the states by the constitutional rule, 
and was assessed at prescribed rates on the subjects of the tax.  The subjects, in 1798, 1813, 1815, 1816, were 
lands, improvements, dwelling houses, and slaves; and in 1861, lands, improvements, and dwelling houses 
only. Under the act of 1798, slaves were assessed at fifty cents on each; under the other acts, according to 
valuation by assessors. 

'This review shows that personal property, contracts, occupations, and the like, have never been regarded by 
congress as proper subjects of direct tax. It has been supposed that slaves must be considered as an exception 
to this observation.  But the exception is rather apparent than real.  As persons, slaves  were proper subjects 
of a capitation tax, which is described in the constitution as a direct tax; as property, they were, by the laws of 
some, if not most, of the states, classed as real property, descendible to heirs. Under the first view, they would 
be subject to the tax of 1798, as a capitation tax; under the latter, they would be subject to the taxation of the 
other years, as realty. That the latter view was that taken by the framers of the acts, after 1798, becomes 
highly probable, when it is considered that, in the states where slaves were held, much of the value which 
would otherwise have attached to land passed into the slaves.  If, indeed, the land only had been valued 
without the slaves, the land would have been subject to much heavier proportional imposition in those states 
than in states where there were no slaves; for the proportion of tax imposed on each state was determined by 
population, without reference to the subjects on which it was to be assessed. 

'The fact, then, that slaves were valued, under the acts referred to, for from showing, as some have supposed, 
that congress regarded personal property as a proper object of direct taxation, under the constitution, shows 
only that congress, after 1798, regarded slaves, for the purposes of taxation, as realty. 

'It may be rightly affirmed, therefore, that, in the practical construction of the constitution by congress, direct 
taxes have been limited to taxes on land and appurtenances, and taxes on polls, or capitation taxes. 

'And this construction is entitled to great consideration, especially in the absence of anything adverse to it in 
the discussions of the convention which framed, and of the conventions which ratified, the constitution.  * * * 

'This view received the sanction of this bourt two years before the enactment of the first law imposing direct 
taxes eo nomine.' 

The court then reviews the Hylton Case, repudiates the attack made upon it, reaffirms the construction placed 
on it by the legislative, executive, and judicial departments, and Company Case, to which I have referred.  
expressly adheres to the ruling in the insurance Company Case, to which I have referred. Summing up, it 
said: 

'It follows necessarily that the power to tax without apportionment extends to all other objects.  
Taxes on other objects are included under the heads of taxes not direct, duties, imposts, and 
excises, and must be laid and collected by the rule of uniformity.  The tax under consideration 
is a tax on bank circulation, and may very well be classed under the head of duties. Certainly it 
is not, in the sense of the constitution, a direct tax.  It may be said to come within the same 
category of taxation as the tax on incomes of insurance companies, which this court, at the last 
term, in the case of Insurance Co. v. Soule, held not to be a direct tax.'
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This case was, so far as the question of direct taxation is concerned, decided by an undivided court; for, 
although Mr. Justice Nelson dissented from the opinion, it was not on the ground that the tax was a direct tax, 
but on another question. 

Some years after this decision the matter again came here for adjudication, in the case of Scholey v. Rew, 23 
Wall. 331.  The issue there involved was the validity of a tax placed by a United States statute on the right to 
take real estate by inheritance.  The collection of the tax was resisted on the ground that it was direct.  The 
brief expressly urged this contention, and said the tax in question was a tax on land, if ever there was one.  It 
discussed the Hylton Case, referred to the language used by the various judges, and sought to place upon it 
the construction which we are now urged to give it, and which has been so often rejected by this court. 

This court again by its unanimous judgment answered all these contentions.  I quote its language: 

'Support to the first objection is attempted to be drawn from that clause of the constitution 
which provides that direct taxes shall be apportioned among the several states which may be 
included within the Union, according to their respective numbers, and also from the clause 
which provides that no capitation or other direct tax shall be laid, unless in proportion to the 
census or amended enumeration; but it is clear that the tax or duty levied by the act under 
consideration is not a direct tax, within the meaning of either of those provisions.  Instead of 
that, it is plainly an excise tax or duty, authorized by section 8 of article 1, whih vests the 
power in congress to lay and collect taxes, duties, imposts, and excises, to pay the debts, and 
provide for the common defense and general welfare.  * * * 

'Indirect taxes, such as duties of impost and excises, and every other description of the same, 
must be uniform; and direct taxes must be laid in proportion to the census or enumeration, as 
remodeled in the fourteenth amendment.  Taxes on lands, houses, and other permanent real 
estate have always been deemed to be direct taxes, and capitation taxes, by the express words 
of the constitution, are within the same category; but it never has been decided that any other 
legal exactions for the support of the federal government fall within the condition that, unless 
laid in proportion to numbers, that the assessment is invalid. 

'Whether direct taxes, in the sense of the constitution, comprehend any other tax than a 
capitation tax and a tax on land, is a question not absolutely decided, nor is it necessary to 
determine it in the present case, as it is expressly decided that the term does not include the tax 
on income, which cannot be distinguished in principle from a succession tax, such as the one 
involved in the present controversy.'

What language could more clearly and forcibly reaffirm the previous rulings of the court upon this subject?  
What stronger indorsement could be given to the construction of the constitution which had been given in the 
Hylton Case, and which had been adopted and adhered to by all branches of the government almost from the 
hour of its establishment?  It is worthy of note that the court here treated the decision in the Hylton Case as 
conveying the view that the only direct taxes were 'taxes on land and appurtenances.'  In so doing it 
necessarily again adopted the suggestion of the justices there made, thus making them the adjudged 
conclusions of this court.  It is too late now to destroy the force of the opinions in that case by qualifying 
them as mere dicta, when they have again and again been expressly approved by this court. 

If there were left a doubt as to what this established construction  is, it seems to be entirely removed by the 
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case of Springer v. U. S., 102 U. S. 586.  Springer was assessed for an income tax on his professional 
earnings and on the interest on United States bonds.  He declined to pay.  His real estate was sold in 
consequence.  The suit involved the validity of the tax, as a basis for the sale.  Again every question now 
presented was urged upon this court.  The brief of the plaintiff in error, Springer, made the most copious 
references to the economic writers, continental and English.  It cited the opinions of the framers of the 
constitution. It contained extracts from the journals of the convention, and marshaled the authorities in 
extensive and impressive array.  It reiterated the argument against the validity of an income tax which 
included rentals.  It is also asserted that the Hylton Case was not authority, because the expressions of the 
judges, in regard to anything except the carriage tax, were mere dicta. 

The court adhered to the ruling announced in the previous cases, and held that the tax was not direct, within 
the meaning of the constitution.  It re-examined and answered everything advanced here, and said, in 
summing up the case: 

'Our conclusions are that direct taxes, within the meaning of the constitution, are only 
capitation taxes, as expressed in that instrument, and taxes on real estate; and that the tax of 
which the plaintiff in error complained is within the category of an excise or duty.'

The facts, then, are briefly these:  At the very birth of the government a contention arose as to the meaning of 
the word 'direct.'  That controversy was determined by the legislative and executive departments of the 
government. Their action came to this court for review, and it was approved.  Every judge of this court who 
expressed an opinion made use of language which clearly showed that he thought the word 'direct,' in the 
constitution, applied only to capitation taxes and taxes directly on land.  Thereafter the construction thus 
given was accepted everywhere as definitive.  The matter came again and again to this court, and in every 
case the original ruling was adhered to.  The suggestions made in the Hylton Case were adopted here, and  in 
the last case here decided, reviewing all the others, this court said that direct taxes, within the meaning of the 
constitution, were only taxes on land, and capitation taxes.  And now, after a hundred years, after long-
continued action by other departments of the government, and after repeated adjudications of this court, this 
interpretation is overthrown, and the congress is declared not to have a power of taxation which may at some 
time, as it has in the past, prove necessary to the very existence of the government.  By what process of 
reasoning is this to be done?  By resort to theories, in order to construe the word 'direct' in its economic sense, 
instead of in accordance with its meaning in the constitution, when the very result of the history which I have 
thus briefly recounted is to show that the economic construction of the word was repudiated by the framers 
themselves, and has been time and time again rejected by this court; by a resort to the language of the framers 
and a review of their opinions, although the facts plainly show that they themselves settled the question which 
the court now virtually unsettles.  In view of all that has taken place, and of the many decisions of this court, 
the matter at issue here ought to be regarded as closed forever. 

The injustice and harm which must always result from overthrowing a long and settled practice sanctioned by 
the decisions of this court could not be better illustrated than by the example which this case affords.  Under 
the income-tax laws which prevailed in the past for many years, and which covered every conceivable source 
of income,--rentals from real estate,--and everything else, vast sums were collected from the people of the 
United States.  The decision here rendered announces that those sums were wrongfully taken, and thereby, it 
seems to me, creates a claim, in equity and good conscience, against the government for an enormous amount 
of money. Thus, from the change of view by this court, it happens that an act of congress, passed for the 
purpose of raising revenue, in strict conformity with the practice of the government from the earliest time, 
and in accordance with the oft-repeated decisions of this court, furnishes the occasion for creating a claim 
against the government for hundreds of millions of dollars.  I say, creating a claim, because, if the 
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government be in good conscience bound to refund that which has been taken from the citizen in violation of 
the constitution, although the technical right may have disappeared by lapse of time, or because the decisions 
of this court have misled the citizen to his grievous injury, the equity endures, and will present itself to the 
conscience of the government.  This consequence shows how necessary it is that the court should not 
overthrow its past decisions.  A distinguished writer aptly points out the wrong which must result to society 
from a shifting judicial interpretation.  He says: 

'If rules and maxims of law were to ebb and flow with the taste of the judge, or to assume that 
shape which, in his fancy, best becomes the times; if the decisions of one case were not to be 
ruled by or depend at all upon former determinations in other cases of a like nature,--I should 
be glad to know what person would venture to purchase an estate without first having the 
judgment of a court of justice respecting the identical title under which he means to purchase.  
No reliance could be had upon precedents.  Former resolutions upon titles of the same kind 
could afford him no assurance at all.  Nay, even a decision of a court of justice upon the very 
identical title would be nothing more than a precarious, temporary security.  The practice upon 
which it was founded might, in the course of a few years, become antiquated.  The same title 
might be again drawn into dispute.  The taste and fashion of the times might be improved, and 
on that ground a future judge might hold himself at liberty, if not consider it his duty, to pay as 
little regard to the maxims and decisions of his predecessor as that predecessor did to the 
maxims and decisions of those who went before him.'  Fearne, Rem. (London Ed. 1801) p. 264.

The disastrous consequences to flow from disregarding settled decisions, thus cogently described, must 
evidently become greatly magnified in a case like the present, when the opinion of the court affects 
fundamental principles of the government by denying an essential power of taxation long conceded to exist, 
and often exerted by congress.  If it was necessary that the previous decisions of this court should be 
repudiated, the power to amend the constitution existed, and should have been availed of. Since the Hylton 
Case was decided, the constitution has been repeatedly amended.  The construction which confined the word 
'direct' to capitation and land taxes was not changed by these amendments, and it should not now be reversed 
by what seems to me to be a judicial amendment of the constitution. 

The finding of the court in this case that the inclusion of rentals from real estate in an income tax makes it 
direct, to that extent, is, in my judgment, conclusively denied by the authorities to which I have referred, and 
which establish the validity of an income tax in itself.  Hence, I submit, the decisions necessarily reverses the 
settled rule which it seemingly adopts in part.  Can there be serious doubt that the question of the validity of 
an income tax, in which the rentals of real estate are included, is covered by the decisions which say that an 
income tax is generically indirect, and that, therefore, it is valid without apportionment?  I mean, of course 
could there be any such doubt, were it not for the present opinion of the court?  Before undertaking to answer 
this question I deem it necessary to consider some arguments advanced or suggestions made. 

(1)  The opinions of Turgot and Smith and other economists are cited, and it is said their views were known 
to the framers of the constitution, and we are then referred to the opinions of the framers themselves.  The 
object of the collocation of these two sources of authority is to show that there was a concurrence between 
them as to the meaning of the word 'direct.'  But, in order to reach this conclusion, we are compelled to 
overlook the fact that this court has always held, as appears from the preceding cases, that the opinions of the 
economists threw little or no light on the interpretation of the word 'direct,' as found in the constitution. And 
the whole effect of the decisions of this court is to establish the proposition that the word has a different 
significance in the constitution from that which Smith and Turgot have given to it when used in a general 
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economic sense.  Indeed, it seems to me that the conclusion deduced from this line of thought itself 
demonstrates its own unsoundness.  What is that conclusion? That the framers well understood the meaning 
of 'direct.' 

Now, it seems evident that the framers, who well understood the meaning of this word, have themselves 
declared in the most positive way that it shall not be here construed in the sense of Smith and Turgot.  The 
congress which passed the carriage tax act was composed largely of men who had participated in framing the 
constitution. That act was approved by Washington, who had presided over the deliberations of the 
convention.  Certainly, Washington himself, and the majority of the framers, if they well understood the sense 
in which the word 'direct' was used, would have declined to adopt and approve a taxing act which clearly 
violated the provisions of the constitution, if the word 'direct,' as therein used, had the meaning which must be 
attached to it if read by the light of the theories of Turgot and Adam Smith.  As has already been noted, all 
the judges who expressed opinions in the Hylton Case suggested that 'direct,' in the constitutional sense, 
referred only to taxes on land and capitation taxes.  Could they have possible made this suggestion if the word 
had been used as Smith and Turgot used it?  It is immaterial whether the suggestions of the judges were dicta 
or not. They could not certainly have made this intimation, if they understood the meaning of the word 'direct' 
as being that which it must have imported if construed according to the writers mentioned. Take the language 
of Mr. Justice Paterson, 'I never entertained a doubt that the principal, I will not say the only, objects that the 
framers of the constitution contemplated as falling within the rule of apportionment were a capitation tax and 
a tax on land.'  He had borne a conspicuous part in the convention.  Can we say that he understood the 
meaning of the framers, and yet, after the lapse of a hundred years, fritter away that language, uttered by him 
from this bench in the first great case in which this court was called upon to interpret the meaning of the word 
'direct'?  It cannot be said that his language was used carelessly, or without a knowledge of its great import.  
The debate upon the passage of the carriage tax act had manifested divergence of opinion as to the meaning 
of the word 'direct.'  The magnitude of the issue is shown by all contemporaneous authority to have been 
deeply felt, and its far-reaching consequence was appreciated.  Those controversies came here for settlement, 
and were then determined with a full knowledge of the importance of the issues.  They should not be now 
reopened. 

The argument, then, it seems to me, reduces itself to this:  That the framers well knew the meaning of the 
word 'direct'; that, so well understanding it, they practically interpreted it in such a way as to plainly indicate 
that it had a sense contrary to that now given to it, in the view adopted by the court.  Although they thus 
comprehended the meaning of the word and interpreted it at an early day, their interpretation is now to be 
overthrown by resorting to the economists whose construction was repudiated by them.  It is thus 
demonstrable that the conclusion deduced from the premise that the framers well understood the meaning of 
the word 'direct' involves a fallacy; in other words, that it draws a faulty conclusion, even if the predicate 
upon which the conclusion is rested be fully admitted.  But I do not admit the premise.  The views of the 
framers, cited in the argument, conclusively show that they did not well understand, but were in great doubt 
as to, the meaning of the word 'direct.'  The use of the word was the result of a compromise.  It was accepted 
as the solution of a difficulty which threatened to frustrate the hopes of those who looked upon the formation 
of a new government as absolutely necessary to escape the condition of weakness which the articles of 
confederation had shown.  Those who accepted the compromise viewed the word in different lights, and 
expected different results to flow from its adoption. This was the natural result of the struggle which was 
terminated by the adoption of the provision as to representation and direct taxes.  That warfare of opinion had 
been engendered by the existence of slavery in some of the states, and was the consequence of the conflict of 
interest thus brought about.  In reaching a settlement, the minds of those who acted on it were naturally 
concerned in the main with the cause of the contention, and not with the other things which had been 
previously settled by the convention.  Thus, while there was, in all probability, clearness of vision as to the 
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meaning of the word 'direct,' in relation to its bearing on slave property, there was inattention in regard to 
other things, and there were therefore diverse opinions as to its proper signification.  That such was the case 
in regard to many other clauses of the constitution has been shown to be the case by those great controversies 
of the past, which have been peacefully settled by the adjudications of this court. While this difference 
undoubtedly existed as to the effect to be given the word 'direct,' the consensus of the majority of the framers 
as to its meaning was shown by the passage of the carriage tax act.  That consensus found adequate 
expression in the opinions of the justices in the Hylton Case, and in the decree of this court there rendered.  
The passage of that act, those opinions, and that decree, settled the proposition that the word applied only to 
capitation taxes and taxes on land. 

Nor does the fact that there was difference in the minds of the framers as to the meaning of the word 'direct' 
weaken the binding force of the interpretation placed upon that word from the beginning; for, if such 
difference existed, it is certainly sound to hold that a contemporaneous solution of a doubtful question, which 
has been often confirmed by this court, should not now be reversed. The framers of the constitution, the 
members of the earliest congress, the illustrious man first called to the office of chief executive, the jurists 
who first sat in this court, two of whom had borne a great part in the labors of the convention, all of whom 
dealt with this doubtful question, surely occupied a higher vantage ground for its correct solution than do 
those of our day.  Here, then, is the dilemma:  If the framers understood the meaning of the word 'direct' in 
the constitution, the practical effect which they gave to it should remain undisturbed; if they were in doubt as 
to the meaning, the interpretation long since authoritatively affixed to it should be upheld. 

(2)  Nor do I think any light is thrown upon the question of whether the tax here under consideration is direct 
or indirect by referring to the principle of 'taxation without representation,' and the great struggle of our 
forefathers for its enforcement.  It cannot be said that the congress which passed this act was not the 
representative body fixed by the constitution.  Nor can it be contended that the struggle for the enforcement 
of the principle involved the contention that representation should be in exact proportion to the wealth taxed. 
If the argument be used in order to draw the inference that because, in this instance, the indirect tax imposed 
will operate differently through various sections of the country, therefore that tax should be treated as direct, 
it seems to me it is unsound.  The right to tax, and not the effects which may follow from its lawful exercise, 
is the only judicial question which this court is called upon to consider.  If an indirect tax, which the 
constitution has not subjected to the rule of apportionment, is to be held to be a direct tax, because it will bear 
upon aggregations of property in different sections of the country according to the extent of such 
aggregations, then the power is denied to congress to do that which the constitution authorizes because the 
exercise of a lawful power is supposed to work out a result which, in the opinion of the court, was not 
contemplated by the fathers.  If this be sound, then every question which has been determined in our past 
history is now still open for judicial reconstruction.  The justness of tariff legislation has turned upon the 
assertion on the one hand, denied on the other, that it operated unequally on the inhabitants of different 
sections of the country.  Those who opposed such legislation have always contended that its necessary effect 
was not only to put the whole burden upon the section, but also to directly enrich certain of our citizens at the 
expense of the rest, and thus build up great fortunes, to the benefit of the few and the detriment of the many.  
Whether this economic contention be true or untrue is not the question.  Of course, I intimate no view on the 
subject. Will it be said that if, to-morrow, the personnel of this court should be changed, it could deny the 
power to enact tariff legislation which has been admitted to exist in congress from the beginning, upon the 
ground that such legislation beneficially affects one section or set of people to the detriment of others, within 
the spirit of the constitution, and therefore constitutes a direct tax? 

(3)  Nor, in my judgment, does any force result from the argument that the framers expected direct taxes to be 
rarely resorted to, and, as the present tax was imposed without public necessity, it should be declared void. 
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It seems to me that this statement begs the whole question, for it assumes that the act now before us levies a 
direct tax, whereas the question whether the tax is direct or not is the very issue involved in this case.  If 
congress now deems it advisable to resort to certain forms of indirect taxation which have been frequently, 
though not continuously, availed of in the past, I cannot see that its so doing affords any reason for converting 
an indirect into a direct tax in order to nullify the legislative will.  The policy of any particular method of 
taxation, or the presence of an exigency which requires its adoption, is a purely legislative question. It seems 
to me that it violates the elementary distinction between the two departments of the government to allow an 
opinion of this court upon the necessity or expediency of a tax to affect or control our determination of the 
existence of the power to impose it. 

But I pass from these considerations to approach the question whether the inclusion of rentals from real estate 
in an income tax renders such a tax to that extent 'direct' under the constitution, because it constitutes the 
imposition of a direct tax on the land itself. 

Does the inclusion of the rentals from real estate in the sum going to make up the aggregate income from 
which (in order to arrive at taxable income) is to be deducted insurance, repairs, losses in business, and 
$4,000 exemption, make the tax on income so ascertained a direct tax on such real estate? 

In answering this question, we must necessarily accept the interpretation of the word 'direct' authoritatively 
given by the history of the government and the decisions of this court just cited.  To adopt that interpretation 
for the general purposes of an income tax, and then repudiate it because of one of the elements of which it is 
composed, would violate every elementary rule of construction.  So, also, to seemingly accept that 
interpretation, and then resort to the framers and the economists in order to limit its application and give it a 
different significance, is equivalent to its destruction, and amounts to repudiating it without directly doing so.  
Under the settled interpretation of the word, we ascertain whether a tax be 'direct' or not by considering 
whether it is a tax on land or a capitation tax.  And the tax on land, to be within the provision for 
apportionment, must be direct.  Therefore we have two things to take into account:  Is it a tax on land, and is 
it direct thereon, or so immediately on the land as to be equivalent to a direct levy upon it?  To say that any 
burden on land, even though indirect, must be apportioned, is not only to incorporate a new provision in the 
constitution, but is also to obliterate all the decisions to which I have referred, by construing them as holding 
that, although the constitution forbids only a direct tax on land without apportionment, it must be so 
interpreted as to bring an indirect tax on land within its inhibition. 

It is said that a tax on the rentals is a tax on the land, as if the act here under consideration imposed an 
immediate tax on the rentals.  This statement, I submit, is a misconception of the issue.  The point involved is 
whether a tax on net income, when such income is made up by aggregating all sources of revenue and 
deducting repairs, insurance, losses in business, exemptions, etc., becomes, to the extent to which real-estate 
revenues may have entered into the gross income, a direct tax on the land itself.  In other words, does that 
which reaches an income, and thereby reaches rentals indirectly, and reaches the land by a double indirection, 
amount to a direct levy on the land itself?  It seems to me the question, when thus accurately stated, furnishes 
its own negative response, Indeed, I do not see how the issue can be stated precisely and logically without 
making it apparent on its face that the inclusion of rental from real property in income is nothing more than 
an indirect tax upon the land. 

It must be borne in mind that we are not dealing with the want of power in congress to assess real estate at 
all.  On the contrary, as I have shown at the outset, congress has plenary power to reach real estate, both 
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directly and indirectly. If it taxes real estate directly, the constitution commands that such direct imposition 
shall be apportioned.  But because an excise or other indirect tax, imposed without apportionment, has an 
indirect effect upon real estate, no violation of the constitution is committed, because the constitution has left 
congress untrammeled by any rule of apportionment as to indirect taxes,--imposts, duties, and excises.  The 
opinions in the Hylton Case, so often approved and reiterated, the unanimous views of the text writers, all 
show that a tax on land, to be direct, must be an assessment of the land itself, either by quantity or valuation.  
Here there is no such assessment. It is well also to bear in mind, in considering whether the tax is direct on 
the land, the fact that if land yields no rental it contributes nothing to the income.  If it is vacant, the law does 
not force the owner to add the rental value to his taxable income. And so it is if he occupies it himself. 

The citation made by counsel from Coke on Littleton, upon which so much stress is laid, seems to me to have 
no relevancy.  The fact that where one delivers or agrees to give or transfer land, with all the fruits and 
revenues, it will be presumed to be a conveyance of the land, in no way supports the proposition that an 
indirect tax on the rental of land is a direct burden on the land itself.  Nor can I see the application of Brown 
v. Maryland; Western v. Peters; Dobbins v. Commissioners; Almy v. California; Cook v. Pennsylvania; 
Railroad Co. v. Jackson; Philadelphia & S. S. S. Co. v. Pennsylvania; Leloup v. Mobile; Telegraph Co. v. 
Adams.  All these cases involved the question whether, under the constitution, if no power existed to tax at 
all, either directly or indirectly, an indirect tax would be unconstitutional.  These cases would be apposite to 
this is congress had no power to tax real estate.  Were such the case, it might be that the imposition of an 
excise by congress which reached real estate indirectly would necessarily violate the constitution, because, as 
it had no power in the premises, every attempt to tax, directly or indirectly, would be null. Here, on the 
contrary, it is not denied that the power to tax exists in congress, but the question is, is the tax direct or 
indirect, in the constitutional sense? 

But it is unnecessary to follow the argument further; for, if I understand the opinions of this court already 
referred to, they absolutely settle the proposition that an inclusion of the rentals of real estate in an income tax 
does not violate the constitution. At the risk of repetition, I propose to go over the cases again for the purpose 
of Demonstrating this.  In doing so, let it be understood at the outset that I do not question the authority of 
Cohens v. Virginia or Carroll v. Carroll's Lessee or any other of the cases referred to in argument of counsel.  
These great opinions hold that an adjudication need not be extended beyond the principles which it decides. 
While conceding this, it is submitted that, if decided cases do directly, affirmatively, and necessarily, in 
principle, adjudicate the very question here involved, then, under the very text of the opinions referred to by 
the court, they should conclude this question.  In the first case, that of Hylton, is there any possibility, by the 
subtlest ingenuity, to reconcile the decision here announced with what was there established? 

In the second case (Insurance Co. v. Soule) the levy was upon the company, its premiums, its dividends, and 
net gains from all sources.  The case was certified to this court, and the statement made by the judges in 
explanation of the question which they propounded says: 

'The amount of said premiums, dividends, and net gains were truly stated in said lists or 
returns.'  Original Record, p. 27.

It will be thus seen that the issue there presented was not whether an income tax on business gains was valid, 
but whether an income tax on gains from business and all other net gains was constitutional.  Under this state 
of facts, the question put to the court was---- 

'Whether the taxes paid by the plaintiff, and sought to be recovered back, in this action, are not 
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direct taxes within the meaning of the constitution of the United States.'

This tax covered revenue of every possible nature, and it therefore appears self-evident that the court could 
not have upheld the statute without deciding that the income derived from realty, as well as that derived from 
every other source, might be taxed without apportionment.  It is obvious that, if the court had considered that 
any particular subject-matter which the statute reached was not constitutionally included, it would have been 
obliged, by every rule of safe judicial conduct, to qualify its answer as to this particular subject. 

It is impossible for me to conceive that the court did not embrace in its ruling the constitutionality of an 
income tax which included rentals from real estate, since, without passing upon that question, it could not 
have decided the issue presented.  And another reason why it is logically impossible that this question of the 
validity of the inclusion of the rental of real estate in an income tax could have been overlooked by the court 
is found in the fact, to which I have already adverted, that this was one of the principal points urged upon its 
attention, and the argument covered all the ground which has been occupied here,--indeed, the very citation 
from Coke upon Littleton, now urged as conclusive, was there made also in the brief of counsel.  And 
although the return of income, involved in that case, was made 'in block,' the very fact that the burden of the 
argument was that to include rentals from real estate, in income subject to taxation, made such tax pro tanto 
direct, seems to me to indicate that such rentals had entered into the return made by the corporation. 

Again, in the case of Scholey v. Rew, the tax in question was laid directly on the right to take real estate by 
inheritance,--a right which the United States had no power to control.  The case could not have been decided, 
in any point of view, without holding a tax upon that right was not direct, and that, therefore, it could be 
levied without apportionment.  It is manifest that the court could not have overlooked the question whether 
this was a direct tax on the land or not, because in the argument of counsel it was said, if there was any tax in 
the world that was a tax on real estate which was direct, that was the one.  The court said it was not, and 
sustained the law.  I repeat that the tax there was put directly upon the right to inherit, which congress had no 
power to regulate or control.  The case was therefore greatly stronger than that here presented, for congress 
has a right to tax real estate directly with apportionment.  That decision cannot be explained away by saying 
that the court overlooked the fact that congress had no power to tax the devolution of real estate, and treated it 
as a tax on such devolution.  Will it be said, of the distinguished men who then adorned this bench, that, 
although the argument was pressed upon them that this tax was levied directly on the real estate, they ignored 
the elementary principle that the control of the inheritance of realty is a state and not a federal function?  But, 
even if the case proceeded upon the theory that the tax was on the devolution of the real estate, and was 
therefore not direct, is it not absolutely decisive of this controversy?  If to put a burden of taxation on the 
right to take real estate by inheritance reaches realty only by indirection, how can it be said that a tax on the 
income, the result of all sources of revenue, including rentals, after deducting losses and expenses, which thus 
reaches the rentals indirectly, and the real estate indirectly through the rentals, is a direct tax on the real estate 
itself? 

So, it is manifest in the Springer Case that the same question was necessarily decided.  It seems obvious that 
the court intended in that case to decide the whole question, including the right to tax rental from real estate 
without apportionment.  It was elaborately and carefully argued there that as the law included the rentals of 
land in the income taxed, and such inclusion was unconstitutional, this, therefore, destroyed that part of the 
law which imposed the tax on the revenues of personal property. Will it be said, in view of the fact that in this 
very case four of the judges of this court think that the inclusion of the rentals from real estate in an income 
tax renders the whole law invalid, that the question of the inclusion of the rentals was of no moment there, 
because the return there did not contain a mention of such rentals? Were the great judges who then composed 
this court so neglectful that they did not see the importance of a question which is now considered by some of 
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its members so vital that the result in their opinion is to annul the whole law, more especially when that 
question was pressed upon the court in argument with all possible vigor and earnestness?  But I think that the 
opinion in the Springer Case clearly shows that the court did consider this question of importance, that it did 
intend to pass upon it, and that it deemed that it had decided all the questions affecting the validity of an 
income tax in passing upon the main issue, which included the others as the greater includes the less. 

I can discover no principle upon which these cases can be considered as any less conclusive of the right to 
include rentals of land in the concrete result, income, than they are as to the right to levy a general income 
tax.  Certainly, the decisions which hold that an income tax as such is not direct, decide on principle that to 
include the rentals of real estate in an income tax does not make it direct.  If embracing rentals in income 
makes a tax on income to that extent a 'direct' tax on the land, then the same word, in the same sentence of the 
constitution, has two wholly distinct constitutional meanings, and signifies one thing when applied to an 
income tax generally, and a different thing when applied to the portion of such a tax made up in part of 
rentals. That is to say, the word means one thing when applied to the greater, and another when applied to the 
lesser, tax. 

My inability to agree with the court in the conclusions which it has just expressed causes me much regret.  
Great as is my respect for any view by it announced, I cannot resist the conviction that its opinion and decree 
in this case virtually annul its previous decisions in regard to the powers of congress on the subject of 
taxation, and are therefore fraught with danger to the court, to each and every citizen, and to the republic.  
The conservation and orderly development of our institutions rest on our acceptance of the results of the past, 
and their use as lights to guide our steps in the future.  Teach the lesson that settled principles may be 
overthrown at any time, and confusion and turmoil must ultimately result.  In the discharge of its function of 
interpreting the constitution this court exercises an august power. It sits removed from the contentions of 
political parties and the animosities of factions.  It seems to me that the accomplishment of its lofty mission 
can only be secured by the stability of its teachings and the sanctity which surrounds them.  If the 
permanency of its conclusions is to depend upon the personal opinions of those who, from time to time, may 
make up its membership, it will inevitably become a theater of political strife, and its action will be without 
coherence or consistency.  There is no great principle of our constitutional law, such as the nature and extent 
of the commerce power, or the currency power, or other powers of the federal government, which has not 
been ultimately defined by the adjudications of this court after long and earnest struggle.  If we are to go back 
to the original sources of our political system, or are to appeal to the writings of the economists in order to 
unsettle all these great principles, everything is lost, and nothing saved to the people.  The rights of every 
individual are guarantied by the safeguards which have been thrown around them by our adjudications. If 
these are to be assailed and overthrown, as is the settled law of income taxation by this opinion, as I 
understand it, the rights of property, so far as the federal constitution is concerned, are of little worth.  My 
strong convictions forbid that I take part in a conclusion which seems to me so full of peril to the country.  I 
am unwilling to do so, without reference to the question of what my personal opinion upon the subject might 
be if the question were a new one, and was thus unaffected by the action of the framers, the history of the 
government, and the long line of decisions by this court.  The wisdom of our forefathers in adopting a written 
constitution has often been impeached upon the theory that the interpretation of a written instrument did not 
afford as complete protection to liberty as would be enjoyed under a constitution made up of the traditions of 
a free people.  Writing, it has been said, does not insure greater stability than tradition does, while it destroys 
flexibility.  The answer has always been that by the foresight of the fathers the construction of our written 
constitution was ultimately confided to this body, which, from the nature of its judicial structure, could 
always be relied upon to act with perfect freedom from the influence of faction, and to preserve the benefits 
of consistent interpretation.  The fundamental conception of a judicial body is that of one hedged about by 
precedents which are binding on the court without regard to the personality of its members.  Break down this 
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belief in judicial continuity, and let it be felt that on great constitutional questions this court is to depart from 
the settled conclusions of its predecessors, and to determine them all according to the mere opinion of those 
who temporarily fill its bench, and our constitution will, in my judgment, be bereft of value, and become a 
most dangerous instrument to the rights and liberties of the people. 

In regard to the right to include in an income tax the interest upon the bonds of municipal corporations, I 
think the decisions of this court, holding that the federal government is without power to tax the agencies of 
the state government, embrace such bonds, and that this settled line of authority is conclusive upon my 
judgment here.  It determines the question that, where there is no power to tax for any purpose whatever, no 
direct or indirect tax can be imposed.  The authorities cited in the opinion are decisive of this question. They 
are relevant to one case, and not to the other, because, in the one case, there is full power in the federal 
government to tax, the only controversy being whether the tax imposed is direct or indirect; while in the other 
there is no power whatever in the federal government, and therefore the levy, whether direct or indirect, is 
beyond the taxing power. 

Mr. Justice HARLAN authorizes me to say that he concurs in the views herein expressed. 

Mr. Justice HARLAN, dissenting. 

I concur so entirely in the general views expressed by Mr. Justice WHITE in reference to the questions 
disposed of by the opinion and judgment of the majority, that I will do no more than indicate, without 
argument, the conclusions reached by me after much consideration.  Those conclusions are: 

1.  Giving due effect to the statutory provision that 'no suit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court' (Rev. St. § 3224), the decree below dismissing the bill 
should be affirmed.  As the Farmers' Loan & Trust Company could not itself maintain a suit to restrain either 
the assessment or collection of the tax imposed by the act of congress, the maintenance of a suit by a 
stockholder to restrain that corporation and its directors from voluntarily paying such tax would tend to defeat 
the manifest object of the statute, and be an evasion of its provisions.  Congress intended to forbid the issuing 
of any process that would interfere in any wise with the prompt collection of the taxes imposed.  The present 
suits are mere devices to strike down a general revenue law by decrees, to which neither the government nor 
any officer of the United States could be rightfully made parties of record. 

2.  Upon principle, and under the doctrines announced by this court in numerous cases, a duty upon the gains, 
profits, and income derived from the rents of land is not a 'direct' tax on such land within the meaning of the 
constitutional provisions requiring capitation or other direct taxes to be apportioned among the several states 
according to their respective numbers, determined in the mode prescribed by that instrument.  Such a duty 
may be imposed by congress without apportioning the same among the states according to population. 

3.  While property, and the gains, profits, and income derived from property, belonging to private 
corporations and individuals, are subjects of taxation for the purpose of paying the debts and providing for the 
common defense and the general welfare of the United States, the instrumentalities employed by the states in 
execution of their powers are not subjects of taxation by the general government, any more than the 
instrumentalities of the United States are the subjects of taxation by the states; and any tax imposed directly 
upon interest derived from bonds issued by a municipal corporation for public purposes, under the authority 
of the state whose instrumentality it is, is a burden upon the exercise of the powers of that corporation which 
only the state creating it may impose.  In such a case it is immaterial to inquire whether the tax is, in its nature 
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or by its operation, a direct or an indirect tax; for the instrumentalities of the states--among which, as is well 
settled, are municipal corporations, exercising powers and holding property for the benefit of the public--are 
not subjects of national taxation in any form or for any purpose, while the property of private corporations 
and of individuals is subject to taxation by the general government for national purposes.  So it has been 
frequently adjudged, and the question is no longer an open one in this court. 

Upon the several questions about which the members of this court are equally divided in opinion, I deem it 
appropriate to withhold any expression of my views, because the opinion of the chief justice is silent in 
regard to those questions.  list or return to be verified by the oath or affirmation of the party rendering it, and 
may increase the amount of any list or return if he has reason to believe that the same is understated; and in 
case any such person having a taxable income shall neglect or refguse to make and render such list and return, 
or shall render a willfully false or fraudulent list or return, it shall be the duty of the collector or deputy 
collector, to make such list, according to the best information he can obtain, by the examination of such 
person, or any other evidence, and to add fifty per centum as a penalty to the amount of the tax due on such 
list in all cases of willful neglect or refusal to make and render a list or return; and in all cases of a willfully 
false or fraudulent list or return having been rendered to add one hundred per centum as a penalty to the 
amount of tax ascertained to be due, the tax and the additions thereto as a penalty to be assessed and collected 
in the manner provided for in other cases of willful neglect or refusal to render a list or return, or of rendering 
a false or fraudulent return.'  A provison was added that any person or corporation might show that he or its 
ward had no taxable income, or that the same had been paid elsewhere, and the collector might exempt from 
the tax for that year.  'Any person or company, corporation, or association feeling aggrieved by the decision 
of the deputy collector, in such cases may appeal toa the collector of the district, and his decision thereon, 
unless reversed by the commissioner of internal revenue, shall be final.  If dissatishfied with the decision of 
the collector such person or corporation, company, or association may submit the case, with all the papers, to 
the commissioner of internal revenue for his decision, and may furnish the testimony of witnesses to prove 
any relevant facts having served notice to that effect upon the commissioner of internal revenue, as herein 
prescribed.'  Provision was made for notice of time and place for taking testimony on both saides, and that no 
penalty should be assessed until after notice. 

The fourth, fifth, and sixth clauses of section 9 are as follows: 

'No capitation, or other direct, tax shall be laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken. 

'No tax or duty shall be laid on articles exported from any state. 

'No preference shall be given by any regulation of commerce or revenue to the ports of one 
state over those of another; nor shall or societies composed of members who do not participate 
in the profits thereof and which pay interest or dividends only to their depositors; nor to that 
part of the business of any savings bank, institution, or other similar association having a 
capital stock, that is conducted on the mutual plan solely for the benefit of its depositors on 
such plan, and which shall keep its accounts of its business conducted on such mutual plan 
separate and apart from its other accounts.

It is also provided by the second clause of section 10 that 'no state shall, without the consent of the congress, 
lay any imposts or duties on imports or exports, except what may be absolutely necessary for executing its 
inspection laws'; and, by the third clause, that 'no state shall, without the consent of congress, lay any duty of 
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tonnage.' 

The first clause of section 9 provides:  'The migration or importation of such persons as any of the states now 
existing shall think proper to admit, shall not be prohibited by the congress prior to the year one thousand and 
eight hundred and eight, but a tax or duty may be imposed on such importations, not exceeding ten dollars for 
each person.' 

Article 5 prescribes the mode for the amendment of the constitution, and concludes with this proviso:  
'Provided, that no amendment which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of the first article.' 

Footnotes: 

FN1 In this case, and in the case of Hyde v. Trust Co., 15 Sup. Ct. 717, petitions for rehearing were filed, 
upon which the following order was announced on April 23, 1895: 'It is ordered by the court that the 
consideration of the two petitions for rehearing in these cases be reserved until Monday, May 6th, next, when 
a full bench is expected, and in that event two counsel on a side will be heard at that time.''  

FN2  By sections 27-37 inclusive of the act of congress entitled 'An act to reduce taxation, to provide revenue 
for the government, and for other purposes,' received by the president August 15, 1894, and which, not 
having been returned by him to the house in which it originated within the time prescribed by the constitution 
of the United States, became a law without approval (28 Stat. 509, c. 349), it was provided that from and after 
January 1, 1895, and until January 1, 1900, 'there shall be assessed, levied, collected, and paid annually upon 
the gains, profits, and income received in the preceding calendar year by every citizen of the United States, 
whether residing at home or abroad, and every person residing therein, whether said gains, profits, or income 
be derived from any kind of property, rents, interest, dividends, or salaries, or from any profession, trade, 
emploument, or vocation carried on in the United States or elsewhere, or from any other source whatever, a 
tax of two per centum on the amount so derived over and above four thousand dollars, and a like tax shall be 
levied, collected, and paid annually upon the gains, profits, and income from all property owned and of every 
business, trade, or profession carried on in the United States by persons residing without the United States.  * 
* * 

'Sec. 28.That in estimating the gains, profits, and income of any person there shall be included all income 
derived from interest upon notes, bonds, and other securities, except such bonds of the United States the 
principal and interest of which are by the law of their issuance exempt from all federal taxation; profits 
realized within the year from sales of real estate purchased within two years previous to the close of the year 
for which income is estimated; interest received or accrued upon all notes, bonds, mortgages, or other forms 
of indebtedness bearing interest, whether paid or not, if good and collectible, less the interest which has 
become due from said person or which has been paid by him during the year; the amount of all premium on 
bonds, notes, or couponds; the amount of sales of live stock, sugar, cotton, wool, butter, cheese, pork, beef, 
mutton, or other meats, hay, and grain, or other vegetable or other productions, or other forms of indebtedness 
of the estate of such person, less the amount expended in the purchase or production of said stock or produce, 
and not including any part thereof consumed directly by the family; money and the value of all personal 
property acquired by gift or inheritance; all other gains, profits, and income derived from any source 
whatever except than portion of the salary, compensation, or pay received for services in the civil, military, 
naval, or other service of the United States, including senators, representatives, and delegates in congress, 
from which the tax has been deducted, and except that portion of any salary upon which the employer is 
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required by law to withhold, and does withhold the tax and pays the same to the officer authorized to receive 
it. In computing incomes the necessary expenses actually incurred in carrying on any business, occupation, or 
profession shall be deducted and also all interest due or paid within the year by such person on existing 
indebtedness.  And all national, state, county, school, and municipal taxes, not including those assessed 
against local benefits, paid within the year shall be deducted from the gains, profits, or income of the person 
who has actually paid the same, whether such person be owner, tenant, or mortgagor; also losses actually 
sustained during the year, incurred in trade or arising from fires, storms, or shipwreck, and not compensated 
stated for by insurance or otherwise, and debts ascertained to be worthless, but excluding all estimated 
depreciation of values and losses within the year on sales of real estate purchased within two years previous 
to the year for which income is estimated:  Provided, that no deduction shall be made for any amount paid out 
for new buildings, permanent improvements, or betterments, made to increase the value of any property or 
estate:  provided further, that only one deduction of four thousand dollars shall be made from the aggregate 
income of all the members of any family, composed of one or both parents, and one or more minor children, 
or husband and wife; that guardians shall be allowed to made a deduction in favor of each and every ward, 
except that in case where two or more wards are comprised in one family and have joint property interests, 
the aggregate deduction in their favor shall not exceed four thousand dollars:  and provided further, that in 
cases where the salary or other compensation paid to any person in the employment or service of the United 
States shall not exceed the rate of four thousand dollars ner annum, or shall be by fees, or uncertain or 
irregular in the amount or in the time during which the same shall have accrued or been earned, such salary or 
other compensation shall be included in estimating the annual gains, profits, or income of the person to whom 
the same shall have been paid, and shall include that portion of any income or salary upon which a tax has not 
been paid by the employer, where the employer is required by law to pay on the excess over four thousand 
dollars:  provided also, that in computing the income of any person, corporation, company, or association 
there shall not be included the amount received from any corporation, company, or association as dividends 
upon the stock of such corporation, company, or association if the tax of two per centum has been paid upon 
its net profits by said corporation, company, or association as required by this act. 

'Sec. 29.  That it shall be the duty of all persons of lawful age having an income of more than three thousand 
five hundred dollars for the taxable year, computed on the basis herein prescribed, to made and render a list 
or return, on or before the day provided by law, in such form and manner as may be directed by the 
commissioner of internal revenue, with the approval of the secreatary of the treasury, to the collector or a 
deputy collector of the district in which they reside, of the amount of their income, gains, and profits, as 
aforesaid; and all guardians and trustees, executors, administrators, agents, receivers, and all persons or 
corporations acting in any fiduciary capacity, shall make and render a list or return, as aforesaid, to the 
collector or a deputy collector of the district in which such person or corporation acting in a fiduciary 
capacity resides or does business, of the amount of income, gains, and profits of any minor or person for 
whom they act. but persons having less than three thousand five hundred dollars income are not required to 
make such report; and the collector or deputy collector, shall require every list or return to verified by the 
oath or affirmation of the party rendering it, and may increase the amount of any list or return if he has reason 
to believe that the same is understated: and in case any such person having a taxable income shall neglect or 
refuse to make and render such list and return, or shall render a willfully false or fraudulent list or return, it 
shall be the duty of the collector or deputy collector, to make such list, according to the best information he 
can obtain. by the examination of such person, or any other evidence, and to add fifty per centum as a penalty 
to the amount of the tax due on such list in all cases of willful neglect or refusal to make and render a list or 
return; and in all cases of a willfully false or fraudulent list or return having been rendered to add one hundred 
per centum as a penalty to the amount of tax ascertained to be due, the tax and the additions thereto as a 
penalty to be assessed and collected in the manner provided for in other cases of willful neglect or refusal to 
render a list or return. or of rendering a false or fraudulent return.' A proviso was added that any person or 
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corporation might show that he or its ward had no taxable income, or that the same had been paid elsewhere, 
and the collector might exempt from the tax for that year. 'Any person or company, corporation, or 
association feeling aggrieved by the decision of of the deputy collector, in such cases may appeal to the 
collector of the district, and his decision thereon, unless reversed by the commissioner of internal revenue, 
shall be final. If dissatisfied with the decision of the collector  such person or corporation, company, or 
assiciation may submit the case, with all the papers, to the commissioner of internal revenue for his decision, 
and may furnish the testimony of witnesses to prove any relevant facts having served notice to that effect 
upon the commissioner of internal revenue, as herein prescribed.' Provision was made for notice of time and 
place for taking testimony on both sides, and that no penalty should be assed until after notice. 

By section 30, the taxes on incomes were made payable on or before July 1st of each year, and 5 per cent. 
penalty levied on taxes unpaid, and interest.  

By section 31, any non-resident might receive the benefit of the exemptions provided for, and 'in computing 
income he shall include all income from every source, but unless he be a citizen of the United States he shall 
only pay on that part of the income which is derived from any source in the United States.  In case such non-
resident fails to file such statement, the collector of each district shall collect the tax on the income dervied 
from property situated in his district, subject to income tax, making no allowance for exemptions, and all 
property belonging to such non-resident shall be liable to distraint for tax:  provided, that non-resident 
corporations shall be subject to the same laws as to tax as resident corporations, and the collection of the tax 
shall be made in the same manner as provided for collections of taxes against non-resident persons.' 

'Sec. 32.  That there shall be assessed, levied, and collected, except as herein otherwise provided, a tax of two 
per centum annually on the net profits or income above actual operating and business expenses, including 
expenses for materials pruchased for manufacture or bought for resale, losses, and interest on bonded and 
other indebtedness of all banks, banking institutions, trust companies, saving institutions, fire, marine, life, 
and other insurance companies, railroad, canal, turnpike, canal navigation, slack water, telephone, telegraph, 
express, electric light, gas, water, street railway compainies, and all other corporations, companies, or 
associations doing business for profit in the United States, no matter how created and organized but not 
including partnerships.' 

The tax is made payable 'on or before the first day of July in each year; and if the president or other chief 
officer of any corporation, company, or association, or in the case of any foreign corporation, company, or 
association, the resident manager or agent shall neglect or refuse to file with the collector of the internal 
revenue district in which said corporation, company, or association shall be located or be engaged in 
business, a statement verified by his oath or affirmation, in such form as shall be prescribed by the 
commissioner of internal revenue, with the approval of the secretary of the treasury, showing the amount of 
net profits or income received by said corporation, comapny, or association during the whole calendar year 
last preceding the date of filing said statement as hereinafter required, the corporation, company, or 
association making default shall forfeit as a penalty the sum of one thousand dollars and two per centum on 
the amount of taxes due, for each month until the same is apid, the payment of said penalty to be enforced as 
provided in other cases of neglect and refusal to make return of taxes under the internal revenue laws.  

'The net profits or income of all corporations, companies, or associations shall include the amounts paid to 
sharehoders, or carried to the account of any fund, or used for construction, enlargement of plant, or any other 
expenditure or investment paid from the net annual profits made or acquired by said corporations, companies, 
or associations.  
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'That nothing herein contained shall apply to states, counties, or municipalities; nor to corporations, 
companies, or associations organized and conducted solely for charitable, religious, or educational purposes, 
including fraternal beneficiary societies, orders, or associations operating upon the lodge system and 
providing for the payment of life, sick, accident, and other benefits to the members of such societies, orders, 
or associations and dependents of such members; nor to the stocks, shares, funds, or securities held by any 
fiduciary or trustee for charitable, religious, or educational purposes; nor to building and loan associations or 
companies which make loans only to their shareholders; nor to such savings banks, savings institutions or 
societies as shall, first, have no stockholders or members except depositors and no capital except deposits; 
secondly, shall not receive deposits to an agregate amount, in any one year, of more than one thousand dollars 
from the same depositor; thirdly, shall not allow an accumulation or total of deposits, by any one depositor, 
exceeding ten thousand dollars; foruthly, shall actually divide and distribute to its depositors, ratably to 
deposits, all the earnings over the necessary and proper expenses of such bank, institution, or society, except 
such as shall be applied to surplus; fifthly, shall not possess, in any form, a surplus fund exceeding ten per 
centum of its agregate deposits; nor to such savings banks, savings institutions,#e shall be uniform throughout 
the United States.'  And the third clause thus:  'To regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes.' 

'Nor to any insurance company or association which conducts all its business solely upon the mutual plan, 
and only for the benefit of its policy holders or members, and having no capital stock and no stock or 
shareholders, and holding all its property in trust and in reserve for its policy holders or members; nor to that 
part of the business of any insurance company having a capital stock and stock and shareholders, which is 
conducted on the mutual plan, separate from its stock plan of insurance, and solely for the benefit of the 
policy holders and members insured on said mutual plan, and holding all the property belonging to and 
derived from said mutual part of its business in trust and reserve for the benefit of its policy holders and 
members insured on said mutual plan.  

'That all state, county, municipal, and town taxes paid by corporations, companies, or associations, shall be 
included in the operating and business expenses of such corporations, companies, or associations.  

'Sec. 33.  That there shall be levied, collected, and paid on all salaries of officers, or payments for services to 
persons in the civil, military, naval, or other employment or service of the United States, including senators 
and representatives and delegates in congress, when exceeding the rate of four thousand dollars per annum, a 
tax of two per centum on the excess above the said four thousand dollars; and it shall be the duty of all 
paymasters and all disbursing officers under the government of the United States, or persons in the employ 
thereof, when making any payment to any officers or persons as aforesaid, whose compensation is 
determined by a fixed salary, or upon settling or adjusting the accounts of such officers or persons, to deduct 
and withhold the aforesaid tax of two per centum; and the pay roll, receipts, or account of officers or persons 
paying such tax as aforesaid shall be made to exhibit the fact of such payment.  And it shall be the duty of the 
accounting officers of the treasury department, when auditing the accounts of any paymaster or disbursing 
officer, or any officer withholding his salary from moneys received by him, or when settling or adjusting the 
accounts of any such officer, to require evidence that the taxes mentioned in this section have been deducted 
and paid over to the treasurer of the United States, or other officer authorized to receive the same.  Every 
corporation which pays to any employe a salary or compensation exceeding four thousand dollars per annum 
shall report the same to the collector or deputy collector of his district and said employe shall pay thereon, 
subject to the exemptions herein provided for, the tax of two per centum on the excess of his salary over four 
thousand dollars: provided, that salaries due to sstate county, or municipal officers shall be exempt from the 
income tax herein levied.' 
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By section 34, sections 3167, 3172, 3173, and 3176 of the Revised Statutes of the United States as amended 
were amended so as to provide that it should be unalwful for the collector and other officers to make known, 
or to publish, amount or source of income, under penalty; that every collector should 'from tiem to time cause 
his deputies to proceed through every part of his district and inquire after and concerning all persons therein 
who are liable to pay any internal revenue tax, and all persons owning or having the care and management of 
any objects liable to pay any tax, and to make a list of such persons and enumberate said object'; that the tax 
returns must be made on or before the first Monday in March; that the collectors may make returns when 
particulars are furnished: that notice be given to absentees to render returns; that collectors may summon 
persons to produce books and testify concerning returns; that collectors may enter other districts to examine 
persons and books, and may make returns; and that penalties may be imposed on false returns.  

By section 35 it was provided that corporations doing business for profit should make returns on or before the 
first Monday of March of each year 'of all the following matters for the whole calendar year last preceding 
the date of such return:  

'First.  The gross profits of such corporation, company, or association, from all kinds of business of every 
name and nature. 

'Second.  The expenses of such corporation, company, or association, exclusive of interest, annuities, and 
dividends. 

'Third.  The net profits of such corporation, company, or association, without allowance for interest, 
annuities, or dividends. 

'Fourth.  The amount paid on account of interest, annuities, and dividends, stated separately. 

'Fifth.  The amount paid in salaries of four thousand dollars or less to each person employed. 

'Sixth.  The amount paid in salaries of more than four thousand dollars to each person employed and the name 
and address of each of such persons and the amount paid to each.' 

By section 36, that books of account should be kept by corporations as prescribed, and inspection thereof be 
granted under penalty.  

By section 37 provision is made for receipts for taxes paid.  

By a joint resolution of February 21, 1895, the time for making returns of income for the year 1894 was 
extended, and it was provided that 'in computing incomes under said act the amounts necessarily paid for fire 
insurance premiums and for ordinary reparis shall be deducted'; and that 'in computing incomes under said act 
the amounts received as dividends upon the stock of any corporation, company or association shall not be 
included in case such dividends are also liable to the tax of two per centum upon the net profits of said 
corporation, company or association, although such tax may not have been actually paid by said corporation, 
company or association at the time of making returns by the person, corporation or association receiving such 
dividends, and returns or reports of the names and salaries of employes shall not be required from employers 
unless called for by the collector in order to verify the returns of employes.'  
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Pollock v. Farmers' Loan & Trust Co., 158 U.S. 601,  15 S.Ct. 912 (1895) 

Supreme Court of the United States 

POLLOCK 

v. 

FARMERS' LOAN & TRUST CO. et al. 

HYDE 

v. 

CONTINENTAL TRUST CO. OF CITY OF NEW YORK et al. 

Nos. 893 and 894. 

May 20, 1895.

Appeal from the Circuit Court of the United States for the Southern District of New York. 

The following opinions were filed upon the reargument of the above-entitled cases.  The facts of these cases, 
and the former opinions, will be found fully reported in 15 Sup. Ct. 673. 

Justices Harlan, Brown, Jackson and White, dissenting. 

Mr. Chief Justice FULLER delivered the opinion of the court: 

Whenever this court is required to pass upon the validity of an act of congress, as tested by the fundamental 
law enacted by the people, the duty imposed demands, in its discharge, the utmost deliberation and care, and 
invokes the deepest sense of responsibility.  And this is especially so when the question involves the exercise 
of a great governmental power, and brings into consideration, as vitally affected by the decision, that complex 
system of government, so sagaciously framed to secure and perpetuate 'an indestructible Union, composed of 
indestructible states.' 

We have, therefore, with an anxious desire to omit nothing which might in any degree tend to elucidate the 
questions submitted, and aided by further able arguments embodying the fruits of elaborate research, 
carefully re-examined these cases, with the result that, while our former conclusions remain unchanged, their 
scope must be enlarged by the acceptance of their logical consequences. 

The very nature of the constitution, as observed by Chief Justice Marshall in one of his greatest judgments, 
'requires that only its great outlines should be marked, its important objects designated, and the minor 
ingredients which compose those objects be deduced from the nature of the objects themselves.' 'In 
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considering this question, then, we must never forget that it is a constitution that we are expounding.'  
McCulloch v. Maryland, 4 Wheat. 316, 407. 

As heretofore stated, the constitution divided federal taxation into two great classes,--the class of direct taxes, 
and the class of duties, imposts, and excises,--and prescribed two rules which qualified the grant of power as 
to each class. 

The power to lay direct taxes, apportioned among the several states in proportion to their representation in the 
popular branch of congress,-- representation based on population as ascertained by the census,--was plenary 
and absolute, but to lay direct taxes without apportionment was forbidden.  The power to lay duties, imposts, 
and excises was subject to the qualification that the imposition must be uniform throughout the United States. 

Our previous decision was confined to the consideration of the validity of the tax on the income from real 
estate, and on the income from municipal bonds. The question thus limited was whether such taxation was 
direct, or not, in the meaning of the constitution; and the court went no further, as to the tax on the income 
from real estate, than to hold that it fell within the same class as the source whence the income was derived,--
that is, that a tax upon the realty and a tax upon the receipts therefrom were alike direct; while, as to the 
income from municipal bonds, that could not be taxed, because of want of power to tax the source, and no 
reference was made to the nature of the tax, as being direct or indirect. 

We are now permitted to broaden the field of inquiry, and to determine to which of the two great classes a tax 
upon a person's entire income--whether derived from rents or products, or otherwise, of real estate, or from 
bonds, stocks, or other forms of personal property--belongs; and we are unable to conclude that the enforced 
subtraction from the yield of all the owner's real or personal property, in the manner prescribed, is so different 
from a tax upon the property itself that it is not a direct, but an indirect, tax, in the meaning of the 
constitution. 

The words of the constitution are to be taken in their obvious sense, and to have a reasonable construction.  In 
Gibbons v. Ogden, Mr. Chief Justice Marshall, with his usual felicity, said:  'As men whose intentions require 
no concealment generally employ the words which most directly and aptly EXPRESS THE IDEAS THEY 
INTEND TO CONVEY, the enlightened patriots who framed our constitution, and the people who adopted it, 
must be understood to have employed words in their natural sense, and to have intended what they have 
said.'  9 Wheat. 188.  And in Rhode Island v. Massachusetts, where the question was whether a controversy 
between two states over the boundary between them was within the grant of judicial power, Mr. Justice 
Baldwin, speaking for the court, observed:  'The solution of this question must necessarily depend on the 
words of the constitution, the meaning and intention of the convention which framed and proposed it for 
adoption and ratification to the conventions of the people of and in the several states, together with a 
reference to such sources of judicial information as are resorted to by all courts in construing statutes, and to 
which this court has always resorted in construing the constitution.'  12 Pet. 721. 

We know of no reason for holding otherwise than that the words 'direct taxes,' on the one hand, and 'duties, 
imposts and excises,' on the other, were used in the constitution in their natural and obvious sense.  Nor, in 
arriving at what those terms embrace, do we perceive any ground for enlarging them beyond, or narrowing 
them within, their natural and obvious import at the time the constitution was framed and ratified. 

And, passing from the text, we regard the conclusion reached as inevitable, when the circumstances which 
surrounded the convention and controlled its action, and the views of those who framed and those who 
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adopted the constitution, are considered. 

We do not care to retravel ground already traversed, but some observations may be added. 

In the light of the struggle in the convention as to whether or not the new nation should be empowered to levy 
taxes directly on the individual until after the states had failed to respond to requisitions,--a struggle which 
did not terminate until the amendment to that effect, proposed by Massachusetts and concurred in by South 
Carolina, New Hampshire, New York, and Rhode Island, had been rejected,--it would seem beyond 
reasonable question that direct taxation, taking the place, as it did, of requisitions, was purposely restrained to 
apportionment according to representation in order that the former system as to ratio might be retained, while 
the mode of collection was changed. 

This is forcibly illustrated by a letter of Mr. Madison of January 29, 1789, recently published, [FN1] written 
after the ratification of the constitution, but before the organization of the government and the submission of 
the proposed amendment to congress, which, while opposing the amendment as calculated to impair the 
power, only to be exercised in 'extraordinary emergencies,' assigns adequate ground for its rejection as 
substantially unnecessary, since, he says, 'every state which chooses to collect its own quota may always 
prevent a federal collection by keeping a little beforehand in its finances, and making its payment at once into 
the federal treasury.' 

The reasons for the clauses of the constitution in respect of direct taxation are not far to seek.  The states, 
respectively, possessed plenary powers of taxation.  They could tax the property of their citizens in such 
manner and to such extent as they saw fit.  They had unrestricted powers to impose duties or imposts on 
imports from abroad, and excises on manufactures, consumable commodities, or otherwise.  They gave up the 
great sources of revenue derived from commerce.  They retained the concurrent power of levying excises, and 
duties if covering anything other than excises; but in respect of them the range of taxation was narrowed by 
the power granted over interstate commerce, and by the danger of being put at disadvantage in dealing with 
excises on manufactures.  They retained the power of direct taxation, and to that they looked as their chief 
resource; but even in respect of that they granted the concurrent power, and, if the tax were placed by both 
governments on the same subject, the claim of the United States had preference.  Therefore they did not grant 
the power of direct taxation without regard to their own condition and resources as states, but they granted the 
power of apportioned direct taxation,--a power just as efficacious to serve the needs of the general 
government, but securing to the states the opportunity to pay the amount apportioned, and to recoup from 
their own citizens in the most feasible way, and in harmony with their systems of local self-government.  If, 
in the changes of wealth and population in particular states, apportionment produced inequality, it was an 
inequality stipulated for, just as the equal representation of the states, however small, in the senate, was 
stipulated for.  The constitution ordains affirmatively that each state shall have two members of that body, 
and negatively that no state shall by amendment be deprived of its equal suffrage in the senate without its 
consent.  The constitution ordains affirmatively that representatives and direct taxes shall be apportioned 
among the several states according to numbers, and negatively that no direct tax shall be laid unless in 
proportion to the enumeration. 

The founders anticipated that the expenditures of the states, their counties, cities, and towns, would chiefly be 
met by direct taxation on accumulated property, while they expected that those of the federal government 
would be for the most part met by indirect taxes.  And in order that the power of direct taxation by the general 
government should not be exercised except on necessity, and, when the necessity arose, should be so 
exercised as to leave the states at liberty to discharge their respective obligations, and should not be so 
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exercised unfairly and discriminatingly, as to particular states or otherwise, by a mere majority vote, possibly 
of those whose constituents were intentionally not subjected to any part of the burden, the qualified grant was 
made.  Those who made it knew that the power to tax involved the power to destroy, and that, in the language 
of Chief Justice Marshall, 'the only security against the abuse of this power is found in the structure of the 
government itself.  In imposing a tax, the legislature acts upon its constituents.  This is, in general, a sufficient 
security against erroneous and oppressive taxation.'  4 Wheat. 428.  And they retained this security by 
providing that direct taxation and representation in the lower house of congress should be adjusted on the 
same measure. 

Moreover, whatever the reasons for the constitutional provisions, there they are, and they appear to us to 
speak in plain language. 

It is said that a tax on the whole income of property is not a direct tax in the meaning of the constitution, but a 
duty, and, as a duty, leviable without apportionment, whether direct or indirect. We do not think so.  Direct 
taxation was not restricted in one breath, and the restriction blown to the winds in another. 

Cooley (Tax'n, p. 3) says that the word 'duty' ordinarily 'means an indirect tax, imposed on the importation, 
exportation, or consumption of goods'; having 'a broader meaning than 'custom,' which is a duty imposed on 
imports or exports'; that 'the term 'impost' also signifies any tax, tribute, or duty, but it is seldom applied to 
any but the indirect taxes.  An 'excise' duty is an inland impost, levied upon articles of manufacture or sale, 
and also upon licenses to pursue certain trades or to deal in certain commodities.' 

In the constitution, the words 'duties, imposts, and excises' are put in antithesis to direct taxes.  Gouverneur 
Morris recognized this in his remarks in modifying his celebrated motion, as did Wilson in approving of the 
motion as modified.  5 Elliot, Deb. 302. And Mr. Justice Story, in his Commentaries on the Constitution 
(section 952), expresses the view that it is not unreasonable to presume that the word 'duties' was used as 
equivalent to 'customs' or 'imposts' by the framers of the constitution, since in other clauses it was provided 
that 'no tax or duty shall be laid on articles exported from any state,' and that 'no state shall, without the 
consent of congress, lay any imposts or duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws'; and he refers to a letter of Mr. Madison to Mr. Cabell, of 
September 18, 1828, to that effect.  3 Madison's Writings, 636. 

In this connection it may be useful, though at the risk of repetition, to refer to the views of Hamilton and 
Madison as thrown into relief in the pages of the Federalist, and in respect of the enactment of the carriage 
tax act, and again to briefly consider the Hylton Case, 3 Dall. 171, so much dwelt on in argument. 

The act of June 5, 1794, laying duties upon carriages for the conveyance of persons, was enacted in a time of 
threatened war. Bills were then pending in congress to increase the military force of the United States, and to 
authorize increased taxation in various directions.  It was therefore as much a part of a system of taxation in 
war times as was the income tax of the war of the Rebellion.  The bill passed the house on the 29th of May, 
apparently after a very short debate.  Mr. Madison and Mr. Ames are the only speakers on that day reported 
in the Annals.  'Mr. Madison objected to this tax on carriages as an unconstitutional tax; and, as an 
unconstitutional measure, he would vote against it.'  Mr. Ames said:  'It was not to be wondered at if he, 
coming from so different a part of the country, should have a different idea of this tax from the gentleman 
who spoke last.  In Massachusetts, this tax had been long known, and there it was called an 'excise.'  It was 
difficult to define whether a tax is direct or not.  He had satisfied himself that this was not so.' 
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On the 1st of June, 1794, Mr. Madison wrote to Mr. Jefferson: 'The carriage tax, which only struck at the 
constitution, has passed the house of representatives.'  The bill then went to the senate, where, on the 3d day 
of June, it 'was considered and adopted'; and on the following day it received the signature of President 
Washington.  On the same 3d day of June the senate considered 'An act laying certain duties upon snuff and 
refined sugar'; 'An act making further provisions for securing and collecting the duties on foreign and 
domestic distilled spirits, stills, wines, and teas'; 'An act for the more effectual protection of the southwestern 
frontier'; 'An act laying additional duties on goods, wares and merchandise,' etc.; 'An act laying duties on 
licenses for selling wines and foreign distilled spirituous liquors by retail'; and 'An act laying duties on 
property sold at auction.' It appears then that Mr. Madison regarded the carriage tax bill as unconstitutional, 
and accordingly gave his vote against it, although it was to a large extent, if not altogether, a war measure. 

Where did Mr. Hamilton stand?  At that time he was secretary of the treasury, and it may therefore be 
assumed, without proof, that he favored the legislation.  But upon what ground?  He must, of course, have 
come to the conclusion that it was not a direct tax. Did he agree with Fisher Ames, his personal and political 
friend, that the tax was an excise?  The evidence is overwhelming that he did. 

In the thirtieth number of the Federalist, after depicting the helpless and hopeless condition of the country 
growing out of the inability of the confederation to obtain from the states the moneys assigned to its 
expenses, he says:  'The more intelligent adversaries of the new constitution admit the force of this reasoning; 
but they qualify their admission, by a distinction between what they call 'internal' and 'external' taxations.  
The former they would reserve to the state governments; the latter, which they explain into commercial 
imposts, or rather duties on imported articles, they declare themselves willing to concede to the federal head.'  
In the thirty-sixth number, while still adopting the division of his opponents, he says:  'The taxes, intended to 
be comprised under the general denomination of internal taxes may be subdivided into those of the direct and 
those of the indirect kind. * * * As to the latter, by which must be understood duties and excises on articles of 
consumption, one is at a loss to conceive what can be the nature of the difficulties apprehended.'  Thus we 
find Mr. Hamilton, while writing to induce the adoption of the constitution, first dividing the power of 
taxation into 'external' and 'internal,' putting into the former the power of imposing duties on imported articles 
and into the latter all remaining powers; and, second, dividing the latter into 'direct' and 'indirect,' putting into 
the latter duties and excises on articles of consumption. 

It seems to us to inevitably follow that in Mr. Hamilton's judgment at that time all internal taxes, except 
duties and excises on articles of consumption, fell into the category of direct taxes. 

Did he, in supporting the carriage tax bill, change his views in this respect?  His argument in the Hylton Case 
in support of the law enables us to answer this question.  It was not reported by Dallas, but was published in 
1851 by his son, in the edition of all Hamilton's writings except the Federalist. After saying that we shall seek 
in vain for any legal meaning of the respective terms 'direct and indirect taxes,' and after forcibly stating the 
impossibility of collecting the tax if it is to be considered as a direct tax, he says, doubtingly:  'The following 
are presumed to be the only direct taxes: Capitation or poll taxes; taxes on lands and buildings; general 
assessments, whether on the whole property of individuals, or on their whole real or personal estate.  All else 
must, of necessity, be considered as indirect taxes.'  "Duties,' 'imposts,' and 'excises' appear to be 
contradistinguished from 'taxes."  'If the meaning of the word 'excise' is to be sought in the British statutes, it 
will be found to include the duty on carriages, which is there considered as an excise.'  'Where so important a 
distinction in the constitution is to be realized, it is fair to seek the meaning of terms in the statutory language 
of that country from which our jurisprudence is derived.'  7 Hamilton's Works, 328.  Mr. Hamilton therefore 
clearly supported the law which Mr. Madison opposed, for the same reason that his friend Fisher Ames did, 
because it was an excise, and as such was specifically comprehended by the constitution.  Any loose 
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expressions in definition of the word 'direct,' so far as conflicting with his well-considered views in the 
Federalist, must be regarded as the liberty which the advocate usually thinks himself entitled to take with his 
subject.  He gives, however, it appears to us, a definition which covers the question before us.  A tax upon 
one's whole income is a tax upon the annual receipts from his whole property, and as such falls within the 
same class as a tax upon that property, and is a direct tax, in the meaning of the constitution.  And Mr. 
Hamilton, in his report on the public credit, in referring to contracts with citizens of a foreign country, said:  
'This principle, which seems critically correct, would exempt as well the income as the capital of the 
property.  It protects the use, as effectually as the thing.  What, in fact, is property, but a fiction, without the 
beneficial use of it?  In many cases, indeed, the income or annuity is the property itself.'  3 Hamilton's Works, 
34. 

We think there is nothing in the Hylton Case in conflict with the foregoing.  The case is badly reported.  The 
report does not give the names of both the judges before whom the case was argued in the circuit court.  The 
record of that court shows that Mr. Justice Wilson was one and District Judge Griffin, of Virginia, was the 
other.  Judge Tucker, in his appendix to the edition of Blackstone published in 1803 (1 Tuck. Bl. Comm. pt. 
1, p. 294), says:  'The question was tried in this state in the case of Hylton v. U. S., and, the court being 
divided in opinion, was carried to the supreme court of the United States by consent.  It was there argued by 
the proposer of it (the first secretary of the treasury), on behalf of the United States, and by the present chief 
justice of the United States on behalf of the defendant.  Each of those gentlemen was supposed to have 
defended his own private opinion.  That of the secretary of the treasury prevailed, and the tax was afterwards 
submitted to, universally, in Virginia.' 

We are not informed whether Mr. Marshall participated in the two days' hearing at Richmond, and there is 
nothing of record to indicate that he appeared in the case in this court; but it is quite probable that Judge 
Tucker was aware of the opinion which he entertained in regard to the matter. 

Mr. Hamilton's argument is left out of the report, and in place of it it is said that the argument turned entirely 
upon the point whether the tax was a direct tax, while his brief shows that, so far as he was concerned, it 
turned upon the point whether it was an excise, and therefore not a direct tax. 

Mr. Justice Chase thought that the tax was a tax on expense, because a carriage was a consumable 
commodity, and in that view the tax on it was on the expense of the owner.  He expressly declined to give an 
opinion as to what were the direct taxes contemplated by the constitution.  Mr. Justice Paterson said: 'All 
taxes on expenses or consumption are indirect taxes.  A tax on carriages is of this kind.'  He quoted copiously 
from Adam Smith in support of his conclusions, although it is now asserted that the justices made small 
account of that writer.  Mr. Justice Iredell said:  'There is no necessity, or propriety in determining what is or 
is not a direct or indirect tax in all cases.  It is sufficient, on the present occasion, for the court to be satisfied 
that this is not a direct tax, contemplated by the constitution.' 

What was decided in the Hylton Case was, then, that a tax on carriages was an excise, and therefore an 
indirect tax.  The contention of Mr. Madison in the house was only so far disturbed by it that the court 
classified it where he himself would have held it constitutional, and he subsequently, as president, approved a 
similar act (3 Stat. 40).  The contention of Mr. Hamilton in the Federalist was not disturbed by it in the least.  
In our judgment, the construction given to the constitution by the authors of the Federalist (the five numbers 
contributed by Chief Justice Jay related to the danger from foreign force and influence, and to the treaty-
making power) should not and cannot be disregarded. 
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The constitution prohibits any direct tax, unless in proportion to numbers as ascertained by the census, and in 
the light of the circumstances to which we have referred, is it not an evasion of that prohibition to hold that a 
general unapportioned tax, imposed upon all property owners as a body for or in respect of their property, is 
not direct, in the meaning of the constitution, because confined to the income therefrom? 

Whatever the speculative views of political economists or revenue reformers may be, can it be properly held 
that the constitution, taken in its plain and obvious sense, and with due regard to the circumstances attending 
the formation of the government, authorizes a general unapportioned tax on the products of the farm and the 
rents of real estate, although imposed merely because of ownership, and with no possible means of escape 
from payment, as belonging to a totally different class from that which includes the property from whence the 
income proceeds? 

There can be but one answer, unless the constitutional restriction is to be treated as utterly illusory and futile, 
and the object of its framers defeated.  We find it impossible to hold that a fundamental requisition deemed so 
important as to be enforced by two provisions, one affirmative and one negative, can be refined away by 
forced distinctions between that which gives value to property and the property itself. 

Nor can we perceive any ground why the same reasoning does not apply to capital in personalty held for the 
purpose of income, or ordinarily yielding income, and to the income therefrom.  All the real estate of the 
country, and all its invested personal property, are open to the direct operation of the taxing power, if an 
apportionment be made according to the constitution.  The constitution does not say that no direct tax shall be 
laid by apportionment on any other property than land; on the contrary, it forbids all unapportioned direct 
taxes; and we know of no warrant for excepting personal property from the exercise of the power, or any 
reason why an apportioned direct tax cannot be laid and assessed, as Mr. Gallatin said in his report when 
secretary of the treasury in 1812, 'upon the same objects of taxation on which the direct taxes levied under the 
authority of the state are laid and assessed.' 

Personal property of some kind is of general distribution, and so are incomes, though the taxable range 
thereof might be narrowed through large exemptions. 

The congress of the confederation found the limitation of the sources of the contributions of the states to 
'land, and the buildings and improvements thereon,' by the eighth article of July 9, 1778, so objectionable that 
the article was amended April 28, 1783, so that the taxation should be apportioned in proportion to the whole 
number of white and other free citizens and inhabitants, including those bound to servitude for a term of 
years, and three- fifths of all other persons, except Indians not paying taxes; and Madison, Ellsworth, and 
Hamilton, in their address, in sending the amendment to the states, said, 'This rule, although not free from 
objections, is liable to fewer than any other that could be devised.'  1 Elliot, Deb. 93, 95, 98. 

Nor are we impressed with the contention that, because in the four instances in which the power of direct 
taxation has been exercised, congress did not see fit, for reasons of expediency, to levy a tax upon personalty, 
this amounts to such a practical construction of the constitution that the power did not exist, that we must 
regard ourselves bound by it.  We should regret to be compelled to hold the powers of the general 
government thus restricted, and certainly cannot accede to the idea that the constitution has become weakened 
by a particular course of inaction under it. 

The stress of the argument is thrown, however, on the assertion that an income tax is not a property tax at all; 
that it is not a real-estate tax, or a crop tax, or a bond tax; that it is an assessment upon the taxpayer on 
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account of his money-spending power, as shown by his revenue for the year preceding the assessment; that 
rents received, crops harvested, interest collected, have lost all connection with their origin, and, although 
once not taxable, have become transmuted, in their new form, into taxable subject-matter,--in other words, 
that income is taxable, irrespective of the source from whence it is derived. 

This was the view entertained by Mr. Pitt, as expressed in his celebrated speech on introducing his income tax 
law of 1799, and he did not hesitate to carry it to its logical conclusion.  The English loan acts provided that 
the public dividends should be paid 'free of all taxes and charges whatsoever'; but Mr. Pitt successfully 
contended that the dividends for the purposes of the income tax were to be considered simply in relation to 
the recipient as so much income, and that the fund holder had no reason to complain.  And this, said Mr. 
Gladstone, 55 years after, was the rational construction of the pledge. Financial Statements, 32. 

The dissenting justices proceeded in effect, upon this ground in Weston v. City of Charleston, 2 Pet. 449, but 
the court rejected it.  That was a state tax, it is true; but the states have power to lay income taxes, and, if the 
source is not open to inquiry, constitutional safeguards might be easily eluded. 

We have unanimously held in this case that, so far as this law operates on the receipts from municipal bonds, 
it cannot be sustained, because it is a tax on the power of the states and on their instrumentalities to borrow 
money, and consequently repugnant to the constitution.  But if, as contended, the interest, when received, has 
become merely money in the recipient's pocket, and taxable as such, without reference to the source from 
which it came, the question is immaterial whether it could have been originally taxed at all or not.  This was 
admitted by the attorney general, with characteristic candor; and it follows that if the revenue derived from 
municipal bonds cannot be taxed, because the source cannot be, the same rule applies to revenue from any 
other source not subject to the tax, and the lack of power to levy any but an apportional tax on real and 
personal property equally exists as to the revenue therefrom. 

Admitting that this act taxes the income of property, irrespective of its source, still we cannot doubt that such 
a tax is necessarily a direct tax, in the meaning of the constitution. 

In England, we do not understand that an income tax has ever been regarded as other than a direct tax.  In 
Dowell's History of Taxation and Taxes in England, admitted to be the leading authority, the evolution of 
taxation in that country is given, and an income tax is invariably classified as a direct tax.  3 Dowell (1884) 
103, 126.  The author refers to the grant of a fifteenth and tenth and a graduated income tax in 1435, and to 
many subsequent comparatively ancient statutes as income tax laws.  1 Dowell, 121.  It is objected that the 
taxes imposed by these acts were not, scientifically speaking, income taxes at all, and that, although there was 
a partial income tax in 1758, there was no general income tax until Pitt's of 1799.  Nevertheless, the income 
taxes levied by these modern acts--Pitt's, Addington's, Petty's, Peel's--and by existing laws, are all classified 
as direct taxes; and, so far as the income tax we are considering is concerned, that view is concurred in by the 
cyclopedists, the lexicographers, and the political economists, and generally by the classification of European 
governments wherever an income tax obtains. 

In Attorney General v. Queen Ins. Co., 3 App. Cas. 1090, which arose under the British North America act of 
1867 (30 & 31 Vict. c. 3, § 92), which provided that the provincial legislatures could only raise revenue for 
provincial purposes within each province (in addition to licenses) by direct taxation, an act of the Quebec 
legislature laying a stamp duty came under consideration, and the judicial committee of the privy council, 
speaking by Jessel, M. R., held that the words 'direct taxation' had 'either a technical meaning, or a general, 
or, as it is sometimes called, a popular, meaning.  One or other meaning the words must have; and in trying to 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.014b,06.104-06.107.htm (8 of 51) [1/9/2007 5:17:55 AM]



Date of Download: Sep 14, 2001

find out their meaning we must have recourse to the usual sources of information, whether regarded as 
technical words, words of art, or words used in popular language.'  And considering 'their meaning either as 
words used in the sense of political economy, or as words used in jurisprudence of the courts of law,' it was 
concluded that stamps were not included in the category of direct taxation, and that the imposition was not 
warranted. 

In Attorney General v. Reed, 10 App. Cas. 141, Lord Chancellor Selborne said, in relation to the same act of 
parliament:  'The question whether it is a direct or an indirect tax cannot depend upon those special events 
which may very in particular cases, but the best general rule is to look to the time of payment; and if at the 
time the ultimate incidence is uncertain, then, as it appears to their lordships, it cannot, in this view, be called 
direct taxation within the meaning of the second section of the ninety-second clause of the act in question.' 

In Bank v. Lambe, 12 App. Cas. 575, the privy council, discussing the same subject, in dealing with the 
argument much pressed at the bar, that a tax, to be strictly direct, must be general, said that they had no 
hesitation in rejecting it for legal purposes.  'It would deny the character of a direct tax to the income tax of 
this country, which is always spoken of as such, and is generally looked upon as a direct tax of the most 
obvious kind; and it would run counter to the common understanding of men on this subject, which is one 
main clue to the meaning of the legislature.' 

At the time the constitution was framed and adopted, under the systems of direct taxation of many of the 
states, taxes were laid on incomes from professions, business, or employments, as well as from 'offices and 
places of profit'; but if it were the fact that there had then been no income tax law, such as this, it would not 
be of controlling importance.  A direct tax cannot be taken out of the constitutional rule because the particular 
tax did not exist at the time the rule was prescribed.  As Chief Justice Marshall said in the Dartmouth College 
Case:  'It is not enough to say that this particular case was not in the mind of the convention when the article 
was framed, nor of the American people when it was adopted. It is necessary to go further, and to say that, 
had this particular case been suggested, the language would have been so varied as to exclude it, or it would 
have been made a special exception.  The case, being within the words of the rule, must be within its 
operation likewise, unless there be something in the literal construction so obviously absurd, or mischievous, 
or repugnant to the general spirit of the instrument as to justify those who expound the constitution in making 
it an exception.'  4 Wheat. 518, 644. 

Being direct, and therefore to be laid by apportionment, is there any real difficulty in doing so?  Cannot 
congress, if the necessity exist of raising thirty, forty, or any other number of million dollars for the support 
of the government, in addition to the revenue from duties, imposts, and excises, apportion the quota of each 
state upon the basis of the census, and thus advise it of the payment which must be made, and proceed to 
assess that amount of all the real and personal property and the income of all persons in the state, and collect 
the same, if the state does not in the meantime assume and pay its quota and collect the amount according to 
its own system, and in its own way?  Cannot congress do this, as respects either or all these subjects of 
taxation, and deal with each in such manner as might be deemed expedient; as, indeed, was done in the act of 
July 14, 1798 (1 Stat. 597, c. 75)? Inconveniences might possibly attend the levy of an income tax, 
notwithstanding the listing of receipts, when adjusted, furnishes its own valuation; but that it is apportionable 
is hardly denied, although it is asserted that it would operate so unequally as to be undesirable. 

In the disposition of the inquiry whether a general unapportioned tax on the income of real and personal 
property can be sustained, under the constitution, it is apparent that the suggestion that the result of 
compliance with the fundamental law would lead to the abandonment of that method of taxation altogether, 
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because of inequalities alleged to necessarily accompany its pursuit, could not be allowed to influence the 
conclusion; but the suggestion not unnaturally invites attention to the contention of appellants' counsel that 
the want of uniformity and equality in this act is such as to invalidate it. Figures drawn from the census are 
given, showing that enormous assets of mutual insurance companies, of building associations, of mutual 
savings banks, large productive property of ecclesiastical organizations, are exempted, and it is claimed that 
the exemptions reach so many hundred millions that the rate of taxation would perhaps have been reduced 
one-half, if they had not been made. We are not dealing with the act from that point of view; but, assuming 
the data to be substantially reliable, if the sum desired to be raised had been apportioned, it may be doubted 
whether any state, which paid its quota and collected the amount by its own methods, would or could, under 
its constitution, have allowed a large part of the property alluded to to escape taxation. If so, a better measure 
of equality would have been attained than would be otherwise possible, since, according to the argument for 
the government, the rule of equality is not prescribed by the constitution as to federal taxation, and the 
observance of such a rule as inherent in all just taxation is purely matter of legislative discretion. 

Elaborate argument is made as to the efficacy and merits of an income tax in general, as on the one hand 
equal and just, and on the other elastic and certain; not that it is not open to abuse by such deductions and 
exemptions as might make taxation under it so wanting in uniformity and equality as in substance to amount 
to deprivation of property without due process of law; not that it is not open to fraud and evasion, and 
inquisitorial in its methods; but because it is pre-eminently a tax upon the rich, and enables the burden of 
taxes on consumption and of duties on imports to be sensibly diminished.  And it is said that the United States 
as 'the representative of an indivisible nationality, as a political sovereign equal in authority to any other on 
the face of the globe, adequate to all emergencies, foreign or domestic, and having at its command for offense 
and defense and for all governmental purposes all the resources of the nation,' would be 'but a maimed and 
crippled creation after all,' unless it possesses the power to levy a tax on the income of real and personal 
property throughout the United States without apportionment. 

The power to tax real and personal property, and the income from both, there being an apportionment, is 
conceded; that such a tax is a direct tax in the meaning of the constitution has not been, and, in our judgment, 
cannot be, successfully denied; and yet we are thus invited to hesitate in the enforcement of the mandate of 
the constitution, which prohibits congress from laying a direct tax on the revenue from property of the citizen 
without regard to state lines, and in such manner that the states cannot intervene by payment in regulation of 
their own resources, lest a government of delegated powers should be found to be, not less powerful, but less 
absolute, than the imagination of the advocate had supposed. 

We are not here concerned with the question whether an income tax be or be not desirable, nor whether such 
a tax would enable the government to diminish taxes on consumption and duties on imports, and to enter 
upon what may be believed to be a reform of its fiscal and commercial system.  Questions of that character 
belong to the controversies of political parties, and cannot be settled by judicial decision.  In these cases our 
province is to determine whether this income tax on the revenue from property does or does not belong to the 
class of direct taxes.  If it does, it is, being unapportioned, in violation of the constitution, and we must so 
declare. 

Differences have often occurred in this court,--differences exist now,--but there has never been a time in its 
history when there has been a difference of opinion as to its duty to announce its deliberate conclusions 
unaffected by considerations not pertaining to the case in hand. 

If it be true that the constitution should have been so framed that a tax of this kind could be laid, the 
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instrument defines the way for its amendment.  In no part of it was greater sagacity displayed.  Except that no 
state, without its consent, can be deprived of its equal suffrage in the senate, the constitution may be amended 
upon the concurrence of two-thirds of both houses, and the ratification of the legislatures or conventions of 
the several states, or through a federal convention when applied for by the legislatures of two-thirds of the 
states, and upon like ratification.  The ultimate sovereignty may be thus called into play by a slow and 
deliberate process, which gives time for mere hypothesis and opinion to exhaust themselves, and for the sober 
second thought of every part of the country to be asserted. 

We have considered the act only in respect of the tax on income derived from real estate, and from invested 
personal property, and have not commented on so much of it as bears on gains or profits from business, 
privileges, or employments, in view of the instances in which taxation on business, privileges, or 
employments has assumed the guise of an excise tax and been sustained as such. 

Being of opinion that so much of the sections of this law as lays a tax on income from real and personal 
property is invalid, we are brought to the question of the effect of that conclusion upon these sections as a 
whole. 

It is elementary that the same statute may be in part constitutional and in part unconstitutional, and, if the 
parts are wholly independent of each other, that which is constitutional may stand, while that which is 
unconstitutional will be rejected.  And in the case before us there is no question as to the validity of this act, 
except sections 27 to 37, inclusive, which relate to the subject which has been under discussion; and, as to 
them, we think the rule laid down by Chief Justice Shaw in Warren v. Charlestown, 2 Gray, 84, is 
applicable,--that if the different parts 'are so mutually connected with and dependent on each other, as 
conditions, considerations, or compensations for each other, as to warrant a belief that the legislature intended 
them as a whole, and that if all could not be carried into effect the legislature would not pass the residue 
independently, and some parts are unconstitutional, all the provisions which are thus dependent, conditional, 
or connected must fall with them.'  Or, as the point is put by Mr. Justice Matthews in Poindexter v. 
Greenhow, 114 U. S. 270, 304, 5 Sup. Ct. 903, 962: 'It is undoubtedly true that there may be cases where one 
part of a statute may be enforced, as constitutional, and another be declared inoperative and void, because 
unconstitutional; but these are cases where the parts are so distinctly separable that each can stand alone, and 
where the court is able to see, and to declare, that the intention of the legislature was that the part pronounced 
valid should be enforceable, even though the other part should fail.  To hold otherwise would be to substitute 
for the law intended by the legislature one they may never have been willing, by itself, to enact.'  And again, 
as stated by the same eminent judge in Spraigue v. Thompson, 118 U. S. 90, 95, 6 Sup. Ct. 988, where it was 
urged that certain illegal exceptions in a section of a statute might be disregarded, but that the rest could 
stand:  'The insuperable difficulty with the application of that principle of construction to the present instance 
is that by rejecting the exceptions intended by the legislature of Georgia the statute is made to enact what, 
confessedly, the legislature never meant.  It confers upon the statute a positive operation beyond the 
legislative intent, and beyond what any one can say it would have enacted, in view of the illegality of the 
exceptions.' 

According to the census, the true valuation of real and personal property in the United States in 1890 was 
$65,037,091,197, of which real estate with improvements thereon made up $39,544,544,333.  Of course, 
from the latter must be deducted, in applying these sections, all unproductive property and all property whose 
net yield does not exceed $4,000; but, even with such deductions, it is evident that the income from realty 
formed a vital part of the scheme for taxation embodied therein.  If that be stricken out, and also the income 
from all invested personal property, bonds, stocks, investments of all kinds, it is obvious that by far the 
largest part of the anticipated revenue would be eliminated, and this would leave the burden of the tax to be 
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borne by professions, trades, employments, or vocations; and in that way what was intended as a tax on 
capital would remain, in substance, a tax on occupations and labor.  We cannot believe that such was the 
intention of congress.  We do not mean to say that an act laying by apportionment a direct tax on all real 
estate and personal property, or the income thereof, might not also lay excise taxes on business, privileges, 
employments, and vocations.  But this is not such an act, and the scheme must be considered as a whole.  
Being invalid as to the greater part, and falling, as the tax would, if any part were held valid, in a direction 
which could not have been contemplated, except in connection with the taxation considered as an entirety, we 
are constrained to conclude that sections 27 to 37, inclusive, of the act, which became a law, without the 
signature of the president, on August 28, 1894, are wholly inoperative and void. 

Our conclusions may therefore be summed up as follows: 

First.  We adhere to the opinion already announced,--that, taxes on real estate being indisputably direct taxes, 
taxes on the rents or income of real estate are equally direct taxes. 

Second.  We are of opinion that taxes on personal property, or on the income of personal property, are 
likewise direct taxes. 

Third.  The tax imposed by sections 27 to 37, inclusive, of the act of 1894, so far as it falls on the income of 
real estate, and of personal property, being a direct tax, within the meaning of the constitution, and therefore 
unconstitutional and void, because not apportioned according to representation, all those sections, 
constituting one entire scheme of taxation, are necessarily invalid. 

The decrees hereinbefore entered in this court will be vacated. The decrees below will be reversed, and the 
cases remanded, with instructions to grant the relief prayed. 

Mr. Justice HARLAN, dissenting. 

At the former hearing of these causes, it was adjudged that, within the meaning of the constitution, a duty on 
incomes arising from rents was a direct tax on the lands from which such rents were derived, and therefore 
must be apportioned among the several states on the basis of population, and not by the rule of uniformity, 
throughout the United States, as prescribed in the case of duties, imposts, and excises; and the court, eight of 
its members being present, was equally divided upon the question whether all the other provisions of the 
statute relating to incomes would fall in consequence of that judgment.  15 Sup. Ct. 673. 

It is appropriate now to say that, however objectionable the law would have been, after the provision for 
taxing incomes arising from rents was stricken out, I did not then, nor do I now, think it within the province 
of the court to annul the provisions relating to incomes derived from other specified sources, and take from 
the government the entire revenue contemplated to be raised by the taxation of incomes, simply because the 
clause relating to rents was held to be unconstitutional.  The reasons for this view will be stated in another 
connection. 

From the judgment heretofore rendered I dissented, announcing my entire concurrence in the views expressed 
by Mr. Justice WHITE in his very able opinion.  I stated at that time some general conclusions reached by me 
upon the several questions covered by the opinion of the majority. 
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In dissenting from the opinion and judgment of the court on the present application for a rehearing, I alluded 
to particular questions discussed by the majority, and stated that in a dissenting opinion to be subsequently 
filed I would express my views more fully than I could then do as to what, within the meaning of the 
constitution, and looking at the practice of the government, as well as the decisions of this court, was a 'direct' 
tax, to be levied only by apportioning it among the states according to their respective numbers. 

By the twenty-seventh section of the act of August 28, 1894, known as the 'Wilson Tariff Act,' and entitled 
'An act to reduce taxation, to provide revenue for the government, and for other purposes,' it was provided 
'that from and after January 1st, 1895, and until January 1st, 1900, there shall be assessed, levied, collected, 
and paid annually upon the gains, profits, and income received in the preceding calendar year by every citizen 
of the United States, whether residing at home or abroad, and every person residing therein, whether said 
gains, profits, or income be derived from any kind of property, rents, interest, dividends, or salaries, or from 
any profession, trade, employment, or vocation carried on in the United States or elsewhere, or from any 
other source whatever, a tax of two per centum on the amount so derived over and above four thousand 
dollars, and a like tax shall be levied, collected, and paid annually upon the gains, profits, and income from 
all property owned and of every business, trade, or profession carried on in the United States by persons 
residing without the United States.' 

The twenty-eighth section declares what shall be included and what excluded in estimating the gains, profits, 
and income of any person. 

The constitution declares that 'the congress shall have power to lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the common defence and general welfare of the United States; but all 
duties, imposts and excises shall be uniform throughout the United States.'  Article 1, § 8. 

The only other clauses in the constitution, at the time of its adoption, relating to taxation by the general 
government, were the following: 

'Representatives and direct taxes shall be apportioned among the several states which may be included in this 
Union, according to their respective numbers, which shall be determined by adding to the whole number of 
free persons, including those bound to service for a term of years, and excluding Indians not taxed, three-
fifths of all other persons.  The actual enumeration shall be made within three years after the first meeting of 
the congress of the United States, and within every subsequent term of ten years, in such manner as they shall 
by law direct.'  Article 1, § 2. 

'No capitation, or other direct tax, shall be laid, unless in proportion to the census or enumeration 
hereinbefore directed to be taken.'  Article 1, § 9. 

'No tax or duty shall be laid on articles exported from any state.'  Article 1, § 9. 

The fourteenth amendment provides that 'representatives shall be apportioned among the several states 
according to their respective numbers, counting the whole number of persons in each state, excluding Indians 
not taxed.' 

It thus appears that the primary object of all taxation by the general government is to pay the debts and 
provide for the common defense and general welfare of the United States, and that, with the exception of the 
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inhibition upon taxes or duties on articles exported from the states, no restriction is in terms imposed upon 
national taxation, except that direct taxes must be apportioned among the several states on the basis of 
numbers (excluding Indians not taxed), while duties, imposts, and excises must be uniform throughout the 
United States. 

What are 'direct taxes,' within the meaning of the constitution? In the convention of 1787, Rufus King asked 
what was the precise meaning of 'direct' taxation, and no one answered.  Madison's Papers, 5 Elliott's 
Debates, 451. The debates of that famous body do not show that any delegate attempted to give a clear, 
succinct definition of what, in his opinion, was a direct tax. Indeed, the report of those debates, upon the 
question now before us, is very meagre and unsatisfactory.  An illustration of this is found in the case of 
Gouverneur Morris.  It is stated that on the 12th of July, 1787, he moved to add to a clause empowering 
congress to vary representation according to the principles of 'wealth and numbers of inhabitants,' a proviso 
'that taxation shall be in proportion to representation.'  And he is reported to have remarked on that occasion 
that, while some objections lay against his motion, he supposed 'they would be removed by restraining the 
rule to direct taxation.'  5 Elliott's Debates (Ed. 1888) 302.  But, on the 8th of August, 1787, the work of the 
committee on detail being before the convention, Mr. Morris is reported to have remarked, 'let it not be said 
that direct taxation is to be proportioned to representation.'  5 Elliott's Debates (Ed. 1888) 393. 

If the question propounded by Rufus King had been answered in accordance with the interpretation now 
given, it is not at all certain that the constitution, in its present form, would have been adopted by the 
convention, nor, if adopted, that it would have been accepted by the requisite number of states. 

A question so difficult to be answered by able statesmen and lawyers directly concerned in the organization 
of the present government can now, it seems, be easily answered, after a re-examination of documents, 
writings, and treatises on political economy, all of which, without any exception worth noting, have been 
several times directly brought to the attention of this court.  And whenever that has been done the result 
always, until now, has been that a duty on incomes, derived from taxable subjects, of whatever nature, was 
held not to be a direct tax within the meaning of the constitution, to be apportioned among the states on the 
basis of population, but could be laid, according to the rule of uniformity, upon individual citizens, 
corporations, and associations, without reference to numbers in the particular states in which such citizens, 
corporations, or associations were domiciled.  Hamilton, referring to the distinction between direct and 
indirect taxes, said it was 'a matter of regret that terms so uncertain and vague in so important a point are to 
be found in the constitution,' and that it would be vain to seek 'for any antecedent settled legal meaning to the 
respective terms.'  7 Hamilton's Works, 845. 

This court is again urged to consider this question in the light of the theories advanced by political 
economists.  But Chief Justice Chase, delivering the judgment of this court in Bank v. Fenno, 8 Wall. 533, 
541, observed that the enumeration of the different kinds of taxes that congress was authorized to impose was 
probably made with very little reference to the speculations of political economists, and that there was 
nothing in the great work of Adam Smith, published shortly before the meeting of the convention of 1787, 
that gave any light on the meaning of the words 'direct taxes' in the constitution. 

From the very necessity of the case, therefore, we are compelled to look at the practice of the government 
after the adoption of the constitution, as well as to the course of judicial decision. 

By an act of congress passed June 5, 1794 (1 Stat. 373, c. 45), specified duties were laid 'upon all carriages 
for the conveyance of persons' that should be kept by or for any person for his use, or to be let out to hire, or 
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for the conveying of passengers.  The case of Hylton v. U. S., 3 Dall. 171, decided in 1796, distinctly 
presented the question whether the duties laid upon carriages by that act was a direct tax, within the meaning 
of the constitution.  If it was a tax of that character, it was conceded that the statute was unconstitutional, for 
the reason that the duties imposed by it were not apportioned among the states on the basis of numbers.  As 
the case involved an important constitutional question, each of the justices who heard the argument delivered 
a separate opinion.  Chief Justice Ellsworth was sworn into office on the day the decision was announced, 
but, not having heard the whole of the argument, declined to take any part in the judgment.  It can scarcely be 
doubted that he approved the decision; for, while a senator in congress from Connecticut, he voted more than 
once for a bill laying duties on carriages, and, with Rufus King, Robert Morris, and other distinguished 
statesmen, voted in the senate for the act of June 5, 1794.  Ann. Cong. (3d Sess.) 1793-95, pp. 120, 849. 

It is well to see what the justices who delivered opinions in the Hylton Case said as to the meaning of the 
words 'direct taxes' in the constitution. 

Mr. Justice Chase said:  'As it was incumbent on the plaintiff's counsel in error, so they took great pains to 
prove that the tax on carriages was a direct tax; but they did not satisfy my mind.  I think, at least, it may be 
doubted, and if I only doubted I should affirm the judgment of the circuit court.  The deliberate decision of 
the national legislature (who did not consider a tax on carriages a direct tax, but thought it was with in the 
description of a duty) would determine me, if the case was doubtful, to receive the construction of the 
legislature.  But I am inclined to think that a tax on carriages is not a direct tax, within the letter or meaning 
of the constitution. The great object of the constitution was to give congress a power to lay taxes adequate to 
the exigencies of government; but they were to observe two rules in imposing them, namely, the rule of 
uniformity, when they laid duties, imposts, or excises, and the rule of apportionment according to the census, 
when they laid any direct tax.  * * * The constitution evidently contemplated no taxes as direct taxes, but only 
such as congress could lay in proportion to the census.  The rule of apportionment is only to be adopted in 
such cases where it can reasonably apply; and the subject taxed must ever determine the application of the 
rule.  If it is proposed to tax any specific article by the rule of apportionment,--and it would evidently create 
great inequality and injustice,--it is unreasonable to say that the constitution intended such tax should be laid 
by that rule.  It appears to me that a tax on carriages cannot be laid by the rule of apportionment without very 
great inequality and injustice.  For example, suppose two states, equal in census, to pay 80,000 dollars each, 
by a tax on carriages of 8 dollars on every carriage; and in one state there are 100 carriages and in the other 
1,000.  The owners of carriages in one state would pay ten times the tax of owners in the other.  A., in one 
state, would pay for his carriage 8 dollars, but B., in the other state, would pay for his carriage 80 dollars.  * * 
* I think an annual tax on carriages for the conveyance of persons may be considered as within the power 
granted to congress to lay duties.  The term 'duty' is the most comprehensive next to the general term 'tax,' 
and practically in Great Britain (whence we take our general ideas of taxes, duties, imposts, excises, customs, 
etc.) embraces taxes on stamps, tolls for passage, etc., and is not confined to taxes on importation only.  * * * 
I am inclined to think--but of this I do not give a judicial opinion--that the direct taxes contemplated by the 
constitution are only two, to wit, a capitation or poll tax, simply, without regard to property, profession, or 
any other circumstance, and a tax on land.  I doubt whether a tax by a general assessment of personal property 
within the United States is included within the term direct tax.' 

Mr. Justice Paterson:  'What is the natural and common or technical and appropriate meaning of the words 
'duty' and 'excise' it is not easy to ascertain.  They present no clear and precise idea to the mind.  Different 
persons will annex different significations to the terms.  It was, however, obviously the intention of the 
framers of the constitution that congress should possess full power over every species of taxable property 
except exports.  The term 'taxes' is generical, and was made use of to vest in congress plenary authority in all 
cases of taxation.  The general division of taxes is into direct and indirect.  Although the latter term is not to 
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be found in the constitution, yet the former necessarily implies it.  Indirect stands opposed to direct.  There 
may, perhaps, be an indirect tax on a particular article, that cannot be comprehended within the description of 
duties, or imposts, or excises.  In such case it will be comprised under the general denomination of 'taxes,' for 
the term 'tax' is the genus, and includes (1) direct taxes; (2) duties, imposts, and excises; (3) all other classes 
of an indirect kind, and not within any of the classifications enumerated under the preceding heads. The 
question occurs, how is such a tax to be laid, uniformly or apportionately?  The rule of uniformity will apply, 
because it is an indirect tax, and direct taxes only are to be apportioned.  What are direct taxes within the 
meaning of the constitution?  The constitution declares that a capitation tax is a direct tax, and, both in theory 
and practice, a tax on land is deemed to be a direct tax.  In this way the terms 'direct taxes' and 'capitation' and 
other direct tax are satisfied.  * * * I never entertained a doubt that the principal, I will not say the only, 
objects that the framers of the constitution contemplated as falling within the rule of apportionment were a 
capitation tax and a tax on land.  Local considerations and the particular circumstances and relative situation 
of the states naturally lead to this view of the subject.  The provision was made in favor of the Southern 
states.  They possessed a large number of slaves.  They had extensive tracts of territory, thinly settled, and not 
very productive.  A majority of the states had but few slaves, and several of them a limited territory, well 
settled, and in a high state of cultivation.  The Southern states, if no provision had been introduced in the 
constitution, would have been wholly at the mercy of the other states.  Congress, in such case, might tax 
slaves, at discretion or arbitrarily, and land in every part of the Union after the same rate or measure; so much 
a head in the first instance, and so much an acre in the second.  To guard against imposition in these 
particulars was the reason of introducing the clause in the constitution, which directs that representatives and 
direct taxes shall be apportioned among the states according to their respective numbers.  On the part of the 
plaintiff in error it has been contended that the rule of apportionment is to be favored, rather than the rule of 
uniformity, and, of course, that the instrument is to receive such a construction as will extend the former and 
restrict the latter.  I am not of that opinion.  The constitution has been considered as an accommodation 
system.  It was the effect of mutual sacrifices and concessions.  It was the work of compromise.  The rule of 
apportionment is of this nature.  It is radically wrong.  It cannot be supported by any solid reasoning.  Why 
should slaves, who are a species of property, be represented more than any other property?  The rule, 
therefore, ought not to be extended by construction.  Again, numbers do not afford a just estimate or rule of 
wealth. It is, indeed, a very uncertain and incompetent sign of opulence.  * * * If a tax upon land, where the 
object is simple and uniform throughout the states, is scarcely practicable, what shall we say of a tax 
attempted to be apportioned among, and raised and collected from, a number of dissimilar objects?  The 
difficulty will increase with the number and variety of the things proposed for taxation.  We shall be obliged 
to resort to intricate and endless variations and assessments, in which everything will be arbitrary, and 
nothing certain. There will be no rule to walk by.  The rule of uniformity, on the contrary, implies certainty, 
and leaves nothing to the will and pleasure of the assessor.  In such cases the object and the sum coincide, the 
rule and thing unite, and of course there can be no imposition.  The truth is that the articles taxed in one state 
should be taxed in another.  In this way the spirit of jealousy is appeased, and tranquillity preserved; in this 
way the pressure on industry will be equal in the several states, and the relation between the different subjects 
of taxation duly preserved.  Apportionment is an operation on states, and involves valuations and 
assessments, which are arbitrary, and should not be resorted to but in case of necessity.  Uniformity is an 
instant operation on individuals, without the intervention of assessments, or any regard to states, and is at 
once easy, certain, and efficacious.  All taxes on expenses or consumption are indirect taxes.' 

Mr. Justice Iredell:  '(1)  All direct taxes must be apportioned. (2)  All duties, imposts, and excises must be 
uniform.  If the carriage tax be a direct tax, within the meaning of the constitution, it must be apportioned.  If 
it be a duty, impost, or excise, within the meaning of the constitution, it must be uniform. If it can be 
considered as a tax neither direct, within the meaning of the constitution, nor comprehended within the term 
'duty,' 'impost,' or 'excise,' there is no provision in the constitution, one way or another, and then it must be 
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left to such an operation of the power as if the authority to lay taxes had been given generally in all instances, 
without saying whether they should be apportioned or uniform; and in that case I should presume the tax 
ought to be uniform, because the present constitution was particularly intended to affect individuals, and not 
states, except in particular cases specified, and this is the leading distinction between the articles of 
confederation and the present constitution.  As all direct taxes must be apportioned, it is evident that the 
constitution contemplated none as direct but such as could be apportioned.  If this cannot be apportioned, it is, 
therefore, not a direct tax, in the sense of the constitution.  That this tax cannot be apportioned is evident.'  
'Such an arbitrary method of taxing different states differently is a suggestion altogether new, and would lead, 
if practiced, to such dangerous consequences, that it will require very powerful arguments to show that the 
method of taxing would be in any manner compatible with the constitution, with which at present I deem it 
utterly irreconcilable; it being altogether destructive of the notion of a common interest, upon which the very 
principles of the constitution are founded, so far as the condition of the United States will admit.'  'Some 
difficulties may occur which we do not at present foresee.  Perhaps a direct tax, in the sense of the 
constitution, can mean nothing but a tax on something inseparably annexed to the soil; something capable of 
apportionment under all such circumstances.'  'It is sufficient, on the present occasion, for the court to be 
satisfied that this is not a direct tax contemplated by the constitution, in order to affirm the present judgment; 
since, if it cannot beapportioned, it must necessarily be uniform.  I am clearly of opinion this is not a direct 
tax, in the sense of the constitution, and therefore that the judgment ought to be affirmed.' 

Mr. Justice Wilson:  'As there were only four judges, including myself, who attended the argument of this 
cause, I should have thought it proper to join in the decision, though I had before expressed a judicial opinion 
on the subject, in the circuit court of Virginia, did not the unanimity of the other three judges relieve me from 
the necessity.  I shall now, however, only add that my sentiments, in favor of the constitutionality of the tax in 
question, have not been changed.' 

The scope of the decision in the Hylton Case will appear from what this court has said in later cases, to which 
I will hereafter refer. 

It is appropriate to observe, in this connection, that the importance of the Hylton Case was not overlooked by 
the statesmen of that day.  It was argued by eminent lawyers, and we may well assume that nothing was left 
unsaid that was necessary to a full understanding of the question involved.  Edmund Pendleton, of Virginia, 
concurring with Madison that a tax on carriages was a direct tax, within the meaning of the constitution, 
prepared a paper on the subject, and inclosed it to Mr. Giles, then a senator from Virginia.  Under date of 
February 7, 1796, Madison wrote to Pendleton:  'I read with real pleasure the paper you put into the hands of 
Mr. Giles, which is unquestionably a most simple and lucid view of the subject, and well deserving the 
attention of the court which is to determine on it.  The paper will be printed in the newspapers in time for the 
judges to have the benefit of it.  I did not find that it needed any of those corrections which you so liberally 
committed to my hand. It has been though unnecessary to prefix your name; but Mr. Giles will let an 
intimation appear, along with the remarks, that they proceed from a quarter that claims hand.  It has been 
thought unnecessary to a question on which my mind was more satisfied, and yet I have very little 
expectation that it will be viewed by the court in the same light it is by me.'  2 Mad. Writings, 77.  And on 
March 6, 1796, two days before the Hylton Case was decided, Madison wrote to Jefferson:  'The court has not 
given judgment yet on the carriage tax.  It is said the judges will be unanimous for its constitutionality.'  2 
Mad. Writings, 87.  Mr. Justice Iredell, in his Diary, said:  'At this term Oliver Ellsworth took his seat as chief 
justice.  The first case that came up was that of Hylton v. The United States.  This was a very important 
cause, as it involved a question of constitutional law.  The point was the constitutionality of the law of 
congress of 1794, laying duties upon carriages.  If a direct tax, it could only be laid in proportion to the 
census, which has not as yet been taken.  The counsel of Hylton, Campbell and Ingersoll, contended that the 
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tax was a direct tax, and were opposed by Lee and Hamilton.  The court unanimously agreed that the tax was 
constitutional, and delivered their opinions seriatim.' Again:  'The day before yesterday Mr. Hamilton spoke 
in our court, attended by the most crowded audience I ever saw there, both houses of congress being almost 
deserted on the occasion.  Though he was in very ill health, he spoke with astonishing ability, and in a most 
pleasing manner, and was listened to with the profoundest attention.  His speech lasted about three hours.  It 
was on the question whether the carriage tax, as laid, was a constitutional one.'  2 McRee, Life of Iredell, 459, 
461. 

Turning now to the acts of congress passed after the decision in the Hylton Case, we find that by the acts of 
July 14, 1798 (1 Stat. 597, c. 75), August 2, 1813 (3 Stat. 53, c. 37), January 9, 1815 (3 Stat. 164, c. 21), and 
March 5, 1816 (3 Stat. 255, c. 24), direct taxes were assessed upon lands, improvements, dwelling houses, 
and slaves, and apportioned among the several states.  And by the act of August 5, 1861 (12 Stat. 294, 297, c. 
45), entitled 'An act to provide increased revenues from imports, to pay interest on the debt, and for other 
purposes,' a direct tax was assessed and apportioned among the states on lands, improvements, and dwelling 
houses only. 

Instances of duties upon tangible personal property are found in the act of January 18, 1815 (3 Stat. 180, c. 
22), imposing duties upon certain goods, wares, and merchandise manufactured or made for sale within the 
United States, or the territories thereof, namely, upon pig iron, castings of iron, bar iron, rolled or slit iron, 
nails, brads, or sprigs, candles of white wax, mould candles of tallow, hats, caps, umbrellas, and parasols, 
paper, playing and visiting cards, saddles, bridles, books, beer, ale, porter, and tobacco; and also in the act of 
January 18, 1815 (3 Stat, 186, c. 23), which laid a duty, graduated by value, upon 'all household furniture kept 
for use,' and upon gold and silver watches. 

It may be observed, in passing, that the above statutes, with one exception, were all enacted during the 
administration of President Madison, and were approved by him. 

Instances of duties upon intangible personal property are afforded by the stamp act of July 6, 1797 (1 Stat. 
527, c. 11), which, among other things, levied stamp duties upon bonds, notes, and certificates of stock. 
Similar duties had been made familiar to the American people by the British stamp act of 1765 (26 British St. 
at Large, 179), and were understood by the delegates to the convention of 1787 to be included among the 
duties mentioned in the constitution.  1 Elliot, Deb. 368; 5 Elliot, Deb. 432. 

The reason slaves were included in the earlier acts as proper subjects of direct taxation is thus explained by 
this court in Bank v. Fenno, above cited:  'As persons, slaves were proper subjects of a capitation tax, which 
is described in the constitution as a direct tax; as property, they were, by the laws of some, if not most, of the 
states, classed as real property, descendible to heirs.  Under the first view, they would be subject to the tax of 
1798, as a capitation tax; under the latter, they would be subject to the taxation of the other years, as realty. 
That the latter view was that taken by the framers of the acts after 1798 becomes highly probable, when it is 
considered that, in the states where slaves were held, much of the value which would otherwise have attached 
to land passed into the slaves.  If, indeed, the land only had been valued, without the slaves, the land would 
have been subject to much heavier proportional imposition in those states than in states where there were no 
slaves; for the proportion of tax imposed on each state was determined by population, without reference to the 
subjects on which it was to be assessed. The fact, then, that slaves were valued, under the act referred to, far 
from showing, as some have supposed, that congress regarded personal property as a proper object of direct 
taxation under the constitution, shows only that congress, after 1798, regarded slaves, for the purposes of 
taxation, as realty.'  8 Wall. 543. 
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Recurring to the course of legislation, it will be found that by the above act of August 5, 1861, congress not 
only laid and apportioned among the states a direct tax of $20,000,000 upon lands, improvements, and 
dwelling houses, but it provided that there should be 'levied, collected, and paid upon the annual income of 
every person residing in the United States, whether such income is derived from any kind of property, or from 
any profession, trade, employment, or vocation carried on in the United States or elsewhere, or from any 
source whatever, if such annual income exceeds the sum of eight hundred dollars, a tax of three per centum 
on the amount of such excess of each income above eight hundred dollars,' etc. 12 Stat. 309, c. 45. 

Subsequent statutes greatly extended the area of taxation.  By the act of July 1, 1862, a duty was imposed on 
the gross amount of all receipts for the transportation of passengers by railroads, steam vessels, and 
ferryboats; on all dividends in scrip or money declared due or paid by banks, trust companies, insurance 
companies, and upon 'the annual gains, profits, or income of every person residing in the United States, 
whether derived from any kind of property, rents, interest, dividends, salaries, or from any profession, trade, 
employment, or vocation carried on in the United States or elsewhere, or from any source whatever,' etc.  12 
Stat. 473, c. 119.  The act of June 30, 1864, as did the previous act of 1862, imposed a duty on gains, profits, 
or income from whatever kind of property or from whatever source derived, including 'rents.' 13 Stat. 281, c. 
173.  The act of March 3, 1865, increased the amount of such duty.  13 Stat. 479, c. 78.  All subsequent acts 
of congress retained the provision imposing a duty on income derived from rents and from every kind of 
property.  14 Stat. 4, 5, c. 15; Id. 477, 480, c. 169; 16 Stat. 256, c. 255. 

What has been the course of judicial decision touching the clause of the constitution that relates to direct 
taxes?  And, particularly, what, in the opinion of this court, was the scope and effect of the decision in Hylton 
v. U. S.? 

In Insurance Co. v. Soule, 7 Wall. 433, 444, the question was presented whether the duty imposed by the act 
of June 30, 1864, as amended by that of July 13, 1866, on the dividends and undistributed sums,--that is, on 
the incomes, from whatever source, of insurance companies,--was a direct tax that could only be laid by 
apportionment among the states.  The point was distinctly made in argument that 'an income tax is, and 
always heretofore has been, regarded as being a direct tax, as much so as a poll tax or a land tax.  If it be a 
direct tax, then the constitution is imperative that it shall be apportioned.'  Mr. Justice Swayne, delivering the 
unanimous judgment of this court, said:  'What are direct taxes was elaborately argued and considered by this 
court in Hylton v. U. S., decided in the year 1796 * * * The views expressed in this [that] case are adopted by 
Chancellor Kent and Justice Story in their examination of the subject.'  'The taxing power is given in the most 
comprehensive terms.  The only limitations imposed are that direct taxes, including the capitation tax, shall 
be apportioned; that duties, imposts, and excises shall be uniform; and that no duties shall be imposed upon 
articles exported from any state.  With these exceptions the exercise of the power is, in all respects, 
unfettered.  If a tax upon carriages, kept for his own use by the owner, is not a direct tax, we can see no 
ground upon which a tax upon the business of an insurance company can be held to belong to that class of 
revenue charges.'  'The consequences which would follow the apportionment of the tax in question among the 
states and territories of the Union, in the manner prescribed by the constitution, must not be overlooked. They 
are very obvious.  Where such corporations are numerous and rich, it might be light; where none exist, it 
could not be collected; where they are few and poor, it would fall upon them with such weight as to involve 
annihilation.  It cannot be supposed that the framers of the constitution intended that any tax should be 
apportioned the collection of which on that principle would be attended with such results.  The consequences 
are fatal to the proposition.  To the question under consideration it must be answered that the tax to which it 
relates is not a direct tax, but a duty or excise; that it was obligatory on the plaintiff to pay it.' 
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In Bank v. Fenno, 8 Wall. 533, the principal question was whether a tax on state bank notes issued for 
circulation was a direct tax.  On behalf of the bank it was contended by distinguished counsel that the tax was 
a direct one, and that it was invalid, because not apportioned among the states agreeably to the constitution.  
In explanation of the nature of direct taxes, they relied largely (so the authorized report of the case states) on 
the writings of Adam Smith, and on other treatises, English and American, on political economy.  In the 
discussion of the case, reference was made by counsel to the former decisions in Hylton v. U. S., and 
Insurance Co. v. Soule.  Chief Justice Chase, delivering the judgment of the court, after observing (as I have 
already stated) that the works of political economists gave no valuable light on the question as to what, in the 
constitutional sense, were direct taxes, entered upon an examination of the numerous acts of congress 
imposing taxes.  That examination, he announced on behalf of this court, showed 'that personal property, 
contracts, occupations, and the like, have never been regarded by congress as proper subjects of direct tax.'  'It 
may be rightly affirmed, therefore, that in the practical construction of the constitution by congress direct 
taxes have been limited to taxes on land and appurtenances, and taxes on polls, or capitation taxes. And this 
construction is entitled to great consideration, especially in the absence of anything adverse to it in the 
discussions of the convention which framed, and of the conventions which ratified, the constitution.'  
Referring to certain observations of Madison, King, and Ellsworth in the convention of 1787, he said:  'All 
this doubtless shows uncertainty as to the true meaning of the term 'direct tax'; but it indicates also an 
understanding that direct taxes were such as may be levied by capitation, and on lands, appurtenances, or, 
perhaps, by valuation and assessment of personal property upon general lists, for these were the subjects from 
which the states at that time usually raised their principal supplies. This view received the sanction of this 
court two years before the enactment of the first law imposing direct taxes eo nomine.'  The case last referred 
to was Hylton v. U. S.  After a careful examination of the opinions in that case, Chief Justice Chase 
proceeded:  'It may safely be assumed, therefore, as the unanimous judgment of the court [in the Hylton 
Case], that a tax on carriages is not a direct tax.  And it may further be taken as established, upon the 
testimony of Paterson, that the words 'direct taxes,' as used in the constitution, comprehended only capitation 
taxes, and taxes on land, and perhaps taxes on personal property by general valuation and assessment of the 
various descriptions possessed within the several states.  It follows, necessarily, that the power to tax without 
apportionment extends to all other objects.  Taxes on other objects are included under the heads of taxes not 
direct, duties, imposts, and excises, and must be laid and collected by the rule of uniformity.  The tax under 
consideration is a tax on bank circulation, and may very well be classed under the head of duties.  Certainly, 
it is not, in the sense of the constitution, a direct tax.  It may be said to come within the same category of 
taxation as the tax on incomes of insurance companies, which this court at the last term, in the case of 
Insurance Co. v. Soule, 7 Wall. 434, held not to be a direct tax.' 

In Scholey v. Rew, 23 Wall. 331, 337, the question was whether a duty laid by the act of July 13, 1866 (14 
Stat. 140, 141), upon successions, was a direct tax, within the meaning of the constitution of the United 
States.  The act provided that the duty 'shall be paid at the time when the successor, or any person in his right 
or on his behalf, shall become entitled in possession to his succession, or to the receipt of the income and 
profits thereof.'  The act further provided that 'the term 'real estate' should include 'all lands, tenements, and 
hereditaments, corporeal and incorporeal,' and that the term 'succession' should denote 'the devolution of title 
to any real estate.'' Also:  'That every past or future disposition of real estate by will, deed, or laws of descent, 
by reason whereof any person shall become beneficially entitled, in possession or expectancy, to any real 
estate, or the income thereof, upon the death of any person * * * entitled by reason of any such disposition, a 
'succession;" and that 'the interest of any successor in moneys to arise from the sale of real estate, under any 
trust for the sale thereof, shall be deemed to be a succession chargeable with duty under this act, and the said 
duty shall be paid by the trustee, executor, or other person having control of the funds.'  It is important also to 
observe that this succession tax was made a lien on the land 'in respect whereof' it was laid, and was to be 
'collected by the same officers, in the same manner, and by the same processes as direct taxes upon lands, 
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under the authority of the United States.'  A duty was also imposed by the same act on legacies and 
distributive shares of personal property. 

It would seem that this case was one that involved directly the meaning of the words 'direct taxes' in the 
constitution.  In the argument of that case it was conceded by the counsel for the taxpayer that the opinions in 
the Hylton Case recognized a tax on land and a capitation tax to be the only direct taxes contemplated by the 
constitution.  But counsel said:  'The present is a tax on land, if ever one was.  No doubt, it is to be paid by the 
owner of the land, if he can be made to pay it, but that is true of any tax that ever was or ever can be imposed 
on property.  And as if to prove how directly the property, and not the property owner, is aimed at, the duty is 
made a specific lien and charge upon the land 'in respect whereof' it is assessed.  More than this, as if to show 
how identical, in the opinion of congress, this duty was with the avowedly direct tax upon lands which it had 
levied but a year or two before, it enacts that this succession tax alone, out of a great revenue system, should 
be collected by the same officers, in the same manner, and by the same processes, as direct taxes upon lands 
under the authority of the United States.' 

This interpretation of the constitution was rejected by every member of this court.  Mr. Justice Clifford, 
delivering the unanimous judgment of the court, said:  'Support to the first objection is attempted to be drawn 
from that clause of the constitution which provides that direct taxes shall be apportioned among the several 
states which may be included within the Union, according to their respective numbers; and also from the 
clause which provides that no capitation or other direct tax shall be laid unless in proportion to the census or 
amended enumeration; but it is clear that the tax or duty levied by the act under consideration is not a 'direct 
tax' within the meaning of either of those provisions.  Instead of that it is plainly an excise tax or duty, 
authorized by section eight of article one, which vests power in congress to lay and collect taxes, duties, 
imposts, and excises to pay the debts and provide for the common defense and general welfare.  Such a tax or 
duty is neither a tax on land nor a capitation exaction, as subsequently appears from the language of the 
section imposing the tax or duty, as well as from the preceding section, which provides that the term 
'succession' shall denote the devolution of real estate; and the section which imposes the tax or duty also 
contains a corresponding clause, which provides that the term  'successor' shall denote the person so entitled, 
and that the term 'predecessor' shall denote the grantor, testator, ancestor, or other person from whom the 
interest of the successor has been or shall be derived.' Again:  'Whether direct taxes, in the sense of the 
constitution, comprehend any other tax than a capitation tax and a tax on land, is a question not absolutely 
decided, nor is it necessary to determine it in the present case, as it is expressly decided that the term does not 
include the tax on income, which cannot be distinguished in principle from a succession tax such as the one 
involved in the present controversy.  Insurance Co. v. Soule, 7 Wall. 446; Bank v. Fenno, 8 Wall. 546; Clarke 
v. Sickel, 14 Int. Rev. Rec. 6, Fed. Cas. No. 2,862.  Neither duties nor excises were regarded as direct taxes 
by the authors of The Federalist, No. 36, p. 273; Hamilton's Works, 847; License Tax Cases, 5 Wall. 462.'  
'Exactions for the support of the government may assume the form of duties, imposts, or excises, or they may 
also assume the form of license fees for permission to carry on particular occupations or to enjoy special 
franchises, or they may be specific in form, as when levied upon corporations in reference to the amount of 
capital stock, or to the business done or profits earned by the individual or corporation. Cooley, Const. Lim. 
495; Provident Inst. v. Massachusetts, 6 Wall. 626; Bank v. Apthorp, 12 Mass. 252.  Sufficient appears in the 
prior suggestions to define the language employed, and to point out what is the true intent and meaning of the 
provision, and to make it plain that the exaction is not a tax upon the land, and that it was rightfully levied, if 
the findings of the court show that the plaintiff became entitled, in the language of the section, or acquired the 
estate or the right to the income thereof by the devolution of the title to the same, as assumed by the United 
States.' 

The meaning of the words 'direct taxes' was again the subject of consideration by this court in Springer v. U. 
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S., 102 U. S. 586, 599, 600, 602.  A reference to the printed arguments in that case will show that this 
question was most thoroughly examined, every member of the court participating in the decision.  The 
question presented was as to the constitutionality of the act of June 30, 1864 (13 Stat. 281, c. 173), as 
amended by the act of 1865 (13 Stat. 469, c. 78), so far as it levied a duty upon gains, profits, and income 
derived from every kind of property, and from every trade, profession, or employment.  The contention of 
Mr. Springer was that such a tax was a direct tax that could not be levied except by apportioning the same 
among the states, on the basis of numbers.  In support of his position he cited numerous authorities, among 
them all or most of the leading works on political economy and taxation.  Mr. Justice Swayne, again 
delivering the unanimous judgment of this court, referred to the proceedings and debates in the convention of 
1787, to The Federalist, to all the acts of congress imposing taxation, and to the previous cases of Hylton v. 
U. S.; Insurance Co. v. Soule; Bank v. Fenno, and Scholey v. Rew.  Among other things, he said:  'It does not 
appear that any tax like the one here in question was ever regarded or treated by congress as a direct tax. This 
uniform practical construction of the constitution touching so important a point, through so long a period, by 
the legislative and executive departments of the government, though not conclusive, is a consideration of 
great weight.'  Allluding to the observations by one of the judges in the Hylton Case as to the evils of an 
apportioned tax on specific personal property, he said:  'It was well held that, where such evils would attend 
the apportionment of a tax, the constitution could not have intended that an apportionment should be made.  
This view applies with even greater force to the tax in question in this case.  Where the population is large, 
and the incomes are few and small, it would be intolerably oppressive.' After examining the cases above 
cited, he concludes, speaking for the entire court: 'All these cases are undistinguishable in principle from the 
case now before us, and they are decisive against the plaintiff in error.  The question, what is a direct tax?  is 
one exclusively in American Jurisprudence.  The text writers of the country are in entire accord upon the 
subject.  Mr. Justice Story says that all taxes are usually divided into two classes,--those which are direct, and 
those which are indirect,--and that 'under the former denomination are included taxes on land or real property, 
and, under the latter, taxes on consumption.  1 Story, Const. § 950.  Chancellor Kent, speaking of the case of 
Hylton v. U. S., says:  'The better opinion seems to be that the direct taxes contemplated by the constitution 
were only two, viz. a capitation or poll tax and a tax on land.'  1 Kent, Comm. 257.  See, also, Cooley, Tax'n, 
p. 5, note 2; Pom. Const. Law, 157; Shar. Bl. Comm. 308, note; Rawle, Const. 30; Serg. Const. Law, 305. We 
are not aware that any writer, since Hylton v. U. S. was decided, has expressed a view of the subject different 
from that of these authors.  Our conclusions are that 'direct taxes,' within the meaning of the constitution, are 
only capitation taxes, as expressed in that instrument, and taxes on real estate, and that the tax of which the 
plaintiff in error complains is within the category of an excise or duty.' 

One additional authority may be cited,--Clarke v. Sickel, reported in 14 Int. Rev. Rec. 6, Fed. Cas. No. 2,862, 
and referred to in the opinion of this court in Scholey v. Rew.  It was decided by Mr. Justice Strong at the 
circuit in 1871.  That case involved the validity of a tax on income derived from an annuity bequeathed by the 
will of the plaintiff's husband, and charged (as the record of that case shows) upon his entire estate, real and 
personal.  The eminent jurist who decided the case said:  'The pleadings in all those cases raise the question 
whether the act of congress of June 30, 1864, and its supplements, so far as they impose a tax upon the annual 
gains, profits, or income of every person residing in the United States, or of any citizen of the United States 
residing abroad, are within the power conferred by the constitution upon congress.  If it be true, as has been 
argued, that the income tax is a 'capitation or other direct tax,' within the meaning of the constitution, it is 
undoubtedly prohibited by the first and ninth sections of the first article, for it is not 'apportioned among the 
states.'  But I am of opinion that it is not a 'capitation or other direct tax,' in the sense in which the framers of 
the constitution, and the people of the states who adopted it, understood such taxes.'  The significance of this 
language is manifest when the fact is recalled that the act of 1864 provided, among other things, that (with 
certain specified exceptions) there should be levied, collected, and paid annually upon the annual gains, 
profits, or income of every person residing in the United States, or of any citizen of the United States residing 
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abroad, whether derived from any kind of property, rents, interest, dividends, salaries, or from any profession, 
trade, employment, or vocation, carried on in the United States or elsewhere, or from any other source 
whatever.  13 Stat. 281, 285, c. 173. 

From this history of legislation and of judicial decisions, it is manifest: 

That in the judgment of the members of this court, as constituted when the Hylton Case was decided (all of 
whom were statesmen and lawyers of distinction; two, Wilson and Paterson, being recognized as great 
leaders in the convention of 1787), the only taxes that could certainly be regarded as direct taxes, within the 
meaning of the constitution, were capitation taxes and taxes on lands. 

That in their opinion a tax on real estate was properly classified as a direct tax, because, in the words of 
Justice Iredell, it was 'a tax on something inseparably annexed to the soil,' 'something capable of 
apportionment,' though, in the opinion of Mr. Justice Paterson, apportionment even of a tax on land was 
'scarcely practicable.' 

That while the Hylton Case did not, in terms, involve a decision in respect of lands, what was said by the 
judges on the subject was not, strictly speaking, obiter dicta, because the principle or rule that would 
determine whether a tax on carriages was a direct tax would necessarily indicate whether a tax on lands 
belonged to that class. 

That, in the judgment of all the judges in the Hylton Case, no tax was a direct one that could not be 
apportioned among the states, on the basis of numbers, with some approach to justice and equality among the 
people of the several states who owned the property or subject taxed, for the reason, in the words of Mr. 
Justice Chase, that the framers of the constitution cannot be supposed to have contemplated taxation by a rule 
that 'would evidently create great inequality and injustice'; or, in the words of Mr. Justice Paterson, would be 
'absurd and inequitable'; or, in the words of Mr. Justice Iredell, would lead, if practiced, to 'dangerous 
consequences,' and be 'altogether destructive of the notion of a common interest, upon which the very 
principles of the constitution are founded.' 

That by the judgment in the Hylton Case a tax on specific personal property, owned by the taxpayer, and used 
or let to hire, was not a direct tax, to be apportioned among the states on the basis of numbers. 

That from the foundation of the government, until 1861, congress, following the declarations of the judges in 
the Hylton Case, restricted direct taxation to real estate and slaves, and in 1861 to real estate exclusively, and 
has never, by any statute, indicated its belief that personal property, however assessed or valued, was the 
subject of 'direct taxes' to be appointioned among the states. 

That by the above two acts of January 18, 1815, the validity of which has never been questioned, congress, by 
laying duties, according to the rule of uniformity, upon the numerous articles of personal property mentioned 
in those acts, indicated its belief that duties on personal property were not direct taxes, to be apportioned 
among the states on the basis of numbers, but were duties to be laid by the rule of uniformity, and without 
regard to the population of the respective states. 

That, in 1861 and subsequent years, congress imposed, without apportionment among the states on the basis 
of numbers, but by the rule of uniformity, duties on income derived from every kind of property, real and 
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personal, including income derived from rents, and from trades, professions, and employments, etc. And 
lastly---- 

That upon every occasion when it has considered the question whether a duty on incomes was a direct tax, 
within the meaning of the constitution, this court has, without  a dissenting voice, determined it in the 
negative, always proceeding on the ground that capitation taxes and taxes on land were the only direct taxes 
contemplated by the framers of the constitution. 

The view I have given of Hylton v. U. S. is sustained by Mr. Justice Story's statement of the grounds upon 
which the court proceeded in that case. He says:  'The grounds of this decision, as stated in the various 
opinions of the judges, were--First, the doubt whether any taxes were direct, in the sense of the constitution, 
but capitation and land taxes, as has been already suggested; secondly, that in cases of doubt the rule of 
apportionment ought not to be favored, because it was matter of compromise, and in itself radically 
indefensible and wrong; thirdly, the monstrous inequality and injustice of the carriage tax, if laid by the rule 
of apportionment, which would show that no tax of this sort could have been contemplated by the convention 
as within the rule of apportionment; fourthly, that the terms of the constitution were satisfied by confining the 
clause respecting direct taxes to capitation and land taxes; fifthly, that, accurately speaking, all taxes on 
expenses or consumption are indirect taxes, and a tax on carriages is of this kind; and, sixthly (what is 
probably of most cogency and force, and, of itself, decisive), that no tax could be a direct one, in the sense of 
the constitution, which was not capable of apportionment according to the rule laid down in the constitution.'  
1 Story, Const. 705, § 956. 

If the above summary as to the practice of the government, and the course of decision in this court, fairly 
states what was the situation, legislative and judicial, at the time the suits now before us were instituted, it 
ought not to be deemed necessary, in determining a question which this court has said was 'exclusively in 
American jurisprudence,' to ascertain what were the views and speculations of European writers and theorists 
in respect of the nature of taxation, and the principles by which taxation should be controlled, nor as to what, 
on merely economic or scientific grounds, and under the systems of government prevailing in Europe, should 
be deemed direct taxes, and what indirect taxes.  Nor ought this court to be embarrassed by the circumstance 
that statesmen of the early period of our history differed as to the principles or methods of national taxation, 
or as to what should be deemed direct taxes to be apportioned among the states, and what indirect taxes, 
duties, imposts, and excises, that must be laid by some rule of uniformity applicable to the whole country, 
without reference to the relative population of particular states. Undoubtedly, as already observed, Madison 
was of opinion that a tax on carriages was a direct tax, within the meaning of the constitution, and should be 
apportioned among the states on the basis of numbers.  But this court, in the Hylton Case, rejected his view of 
the constitution, sustained that of Hamilton; and subsequently Madison, as president, approved acts of 
congress imposing taxes upon personal property without apportioning the same among the states.  The taxes 
which, in the opinion of Hamilton, ought to be apportioned among the states, were not left by him in doubt, 
for, in a draft of the constitution prepared by him in 1787, it was provided that 'taxes on lands, houses, and 
other real estate, and capitation taxes, shall be proportioned in each state by the whole number of free 
persons, except Indians not taxed, and by three-fifths of all other persons.'  2 Hamilton, Works, p. 406, art. 7, 
§ 4.  The practice of a century, in harmony with the decisions of this court, under which uncounted millions 
have been collected by taxation, ought to be sufficient to close the door against further inquiry, based upon 
the speculations of theorists, and the varying opinions of statesmen who participated in the discussions, 
sometimes very bitter, relating to the form of government to be established in place of the articles of 
confederation, under which, it has been well said, congress could declare everything and do nothing. 

But this view has not been accepted in the present cases, and the questions involved in them have been 
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examined just as if they had not been settled by the long practice of the government, as well as by judicial 
decisions covering the entire period since 1796, and giving sanction to that practice.  It seems to me that the 
court has not given to the maxim of stare decisis the full effect to which it is entitled.  While obedience to that 
maxim is not expressly enjoined by the constitution, the principle that decisions resting upon a particular 
interpretation of that instrument should not be lightly disregarded, where such interpretation has been long 
accepted and acted upon by other branches of the government and by the public, underlies our American 
jurisprudence.  There are many constitutional questions which were earnestly debated by statesmen and 
lawyers in the early days of the republic.  But, having been determined by the judgments of this court, they 
have ceased to be the subjects of discussion.  While, in a large sense, constitutional questions may not be 
considered as finally settled, unless settled rightly, it is certain that a departure by this court from a settled 
course of decisions on grave constitutional questions, under which vast transactions have occurred, and under 
which the government has been administered during great crises, will shake public confidence in the stability 
of the law. 

Since the Hylton Case was decided this country has gone through two great wars, under legislation based on 
the principles of constitutional law previously announced by this court.  The recent Civil War, involving the 
very existence of the nation, was brought to a successful end, and the authority of the Union restored, in part, 
by the use of vast amounts of money raised under statutes imposing duties on incomes derived from every 
kind of property, real and personal, not by the unequal rule of apportionment among the states on the basis of 
numbers, but by the rule of uniformity, operating upon individuals and corporations in all the states.  And we 
are now asked to declare--and the judgment this day rendered in effect declares--that the enormous sums thus 
taken from the people, and so used, were taken in violation of the supreme law of the land.  The supremacy of 
the nation was re-established against armed rebellion seeking to destroy its life, but it seems that that 
consummation, so devoutly wished, and to effect which so many valuable lives were sacrificed, was attended 
with a disregard of the constitution by which the Union was ordained. 

The policy of the government in the matter of taxation for its support, as well as the decisions of this court, 
have been in harmony with the views expressed by Oliver Ellsworth before he became the chief justice of this 
court.  In the Connecticut convention of 1788, when considering that clause of the proposed constitution 
giving congress power to lay and collect taxes, duties, imposts, and excises, in order to pay the debts and 
provide for the common defense and general welfare of the United States, that far-seeing statesman--second 
to none of the Revolutionary period, and whom John Adams declared to be the firmest pillar of Washington's 
administration in the senate--said:  'The first objection is that this clause extends to all the objects of 
taxation.'  'The state debt, which now lies heavy upon us, arose from the want of powers in the federal 
system.  Give the necessary powers to the national government, and the state will not be again necessitated to 
involve itself in debt for its defense in war.  It will lie upon the national government to defend all the states,--
to defend all its members from hostile attacks.  The United States will bear the whole burden of war.  It is 
necessary that the power of the general legislature should extend to all the objects of taxation; that 
government should be able to command all the resources of the country,--because no man can tell what our 
exigencies may be.  Wars have now become rather wars of the purse than of the sword. Government must 
therefore be able to command the whole power of the purse; otherwise a hostile nation may look into our 
constitution, see what resources are in the power of government, and calculate to go a little beyond us.  Thus 
they may obtain a decided superiority over us, and reduce us to the utmost distress.  A government which can 
command but half its resources is like a man but with one arm to defend himself.'  Fland. Chief Justices (2d 
Series) 150. 

Let us examine the grounds upon which the decision of the majority rests, and look at some of the 
consequences that may result from the principles now announced.  I have a deep, abiding conviction, which 
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my sense of duty compels me to express, that it is not possible for this court to have rendered any judgment 
more to be regretted than the one just rendered. 

Assuming it to be the settled construction of the constitution that the general government cannot tax lands, eo 
nomine, except by apportioning the tax among the states according to their respective numbers, does it follow 
that a tax on incomes derived from rents is a direct tax on the real estate from which such rents arise? 

In my judgment, a tax on income derived from real property ought not to be, and until now has never been, 
regarded by any court as a direct tax on such property, within the meaning of the constitution.  As the great 
mass of lands in most of the states do not bring any rents, and as incomes from rents vary in the different 
states, such a tax cannot possibly be apportioned among the states, on the basis merely of numbers, with any 
approach to equality of right among taxpayers, any more than a tax on carriages or other personal property 
could be so apportioned.  And in view of former adjudications, beginning with the Hylton Case, and ending 
with the Springer Case, a decision now that a tax on income from real property can be laid and collected only 
by apportioning the same among the states on the basis of numbers may not improperly be regarded as a 
judicial revolution that may sow the seeds of hate and distrust among the people of different sections of our 
common country. 

The principal authorities relied upon to prove that a tax on rents is a direct tax on the lands from which such 
rents are derived are the decisions of this court holding that the states cannot, in any form, directly or 
indirectly, burden the exercise by congress of the powers committed to it by the constitution, [FN2] and those 
which hold that the national government cannot, in any form, directly or indirectly, burden the agencies or 
instrumentalities employed by the states in the exercise of their powers.  [FN3] No one of the cases of either 
class involved any question as to what were 'direct taxes,' within the meaning of the constitution.  They were 
cases in which it was held that the governmental power in question could not be burdened or impaired at all, 
or in any mode, directly or indirectly, by the government that attempted to do so.  Every one must concede 
that those cases would have been decided just as they were decided if there were no provision whatever in the 
constitution relating to direct taxes, or to taxation in any other mode.  All property in this country, except the 
property and the agencies and instrumentalities of the states, may be taxed, in some form, by the national 
government in order to pay the debts and provide for the common defense and general welfare of the United 
States; some, by direct taxation apportioned among the states on the basis of numbers; other kinds, by duties, 
imposts, and excises, under the rule of uniformity applicable throughout the United States to individuals and 
corporations, and without reference to population in any state.  Decisions, therefore, which hold that a state 
can neither directly nor indirectly obstruct the execution by the general government of the powers committed 
to it, nor burden with taxation the property and agencies of the United States, and decisions that the United 
States can neither directly nor indirectly burden nor tax the property or agencies of the state, nor interfere 
with the governmental powers belonging to the states, do not even tend to establish the proposition that a duty 
which, by its indirect operation, may affect the value of the use of particular property, is a direct tax on such 
property, within the meaning of the constitution. 

In determining whether a tax on income from rents is a direct tax, within the meaning of the constitution, the 
inquiry is not whether it may in some way indirectly affect the land or the landowner, but whether it is a 
direct tax on the thing taxed,--the land.  The circumstance that such a tax may possibly have the effect to 
diminish the value of the use of the land is neither decisive of the question, nor important.  While a tax on the 
land itself, whether at a fixed rate applicable to all lands, without regard to their value, or by the acre, or 
according to their market value, might be deemed a direct tax, within the meaning of the constitution, as 
interpreted in the Hylton Case, a duty on rents is a duty on something distinct and entirely separate from, 
although issuing out of, the land. 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.014b,06.104-06.107.htm (26 of 51) [1/9/2007 5:17:55 AM]



Date of Download: Sep 14, 2001

At the original hearing of this cause, we were referred on this point to the statement by Coke to the effect 
that:  'If a man seised of land in fee by his deed granteth to another the profits of those lands, to have and to 
hold to him and his heirs, and maketh livery secundum formam chartae, the whole land itself doth pass.  For 
what is the land but the profits thereof? for thereby vesture, herbage, trees, mines, all whatsoever parcel of 
that land, doth pass.  Co. Litt. 45.'  (4b.) 

Of course, a grant, without limitation as to time, to a particular person and his heirs, of the profits of certain 
lands, accompanied by livery of seisin, would be construed as passing the lands themselves, unless a different 
interpretation were required by some statute.  In this connection, 1 Jarm. Wills (5th Ed.) § 798, is cited in 
support of the general proposition that a devise of the rents and profits or of the income of lands passes the 
land itself, both at law and equity.  But the editor, after using this language, adds:  'And since the act 1 Vict. c. 
26, such a devise carries a fee simple; but before that act it carried no more than an estate for life, unless 
words of inheritance were added.'  Among the authorities cited by the editor in reference to devises of the 
incomes of lands are Humphrey v. Humphrey, 1 Sim. (N. S.) 536, 540, and Mannox v. Greener, L. R. 14 Eq. 
456, 462.  In the first of those cases the court held that 'an unlimited gift of the income of a fund' passed the 
capital; in the other, that 'a gift of the income of the land, unrestricted, is simply a gift of the fee simple of the 
land.'  So, in Fox v. Phelps, 17 Wend. 393, 402, Justice Bronson, speaking for the court, said: 'An unlimited 
disposition of rents and profits or income of an estate will sometimes carry the estate itself.  Kerry v. Derrick, 
Cro. Jac. 104; Phillips v. Chamberlaine, 4 Ves. 51.  In Newland v. Shephard, 2 P. Wms. 194, a devise of the 
produce and interest of the estate to certain grandchildren for a limited period was held to pass the estate 
itself.  But the authority of this case was denied by Lord Hardwicke in Fonnereau v. Fonnereau, 3 Atk. 316.  
The rule cannot apply where, as in this case, the rents and profits are only given for a limited period.  Earl v. 
Grim, 1 Johns. Ch. 494.'  But who will say that a devise of rent already due, or profits already earned, is a 
devise of the land itself?  Or who would say that a devise of rents, profits, or income of land for any period 
expressly limited, would pass the fee or the ownership of the land itself?  The statute under examination in 
these causes expires by its own terms at the end of five years.  It imposes an annual tax on the income of 
lands received the preceding year.  It does not touch the lands themselves, nor interfere with their sale at the 
pleasure of the owner.  It does not apply to lands from which no rent is derived. It gives no lien upon the 
lands to secure the payment of the duty laid on rents that may accrue to the landlord from them.  It does not 
apply to rents due and payable by contract, and not collected, but only to such as are received by the 
taxpayer.  But whether a grant or devise, with or without limitation or restriction, as to time, of the rents and 
profits or of the income of land, passes the land itself, is wholly immaterial in the present causes.  We are 
dealing here with questions relating to taxation for public purposes of income from rents, and not with any 
question as to the passing of title, by deed or will, to the real estate from which such rents may arise. 

It has been well observed, on behalf of the government, that rents have nothing in common with land; that 
taking wrongful possession of land is trespass, while the taking of rent may, under some circumstances, be 
stealing; that the land goes to the heir, while the rent money goes to the personal representative; one has a 
fixed situs, while the other may be determined by law, but generally is that of the owner; that one is taxed, 
and can be taxed only, by the sovereignty within which it lies, while the other may be taxed, and can be taxed 
only, by the sovereignty under whose dominion the owner is; that a tax on land is generally a lien on the land, 
while that on personalty almost universally is not; and that, in their nature, lands and rents arising from land 
have not a single attribute in common.  A tax on land reaches the land itself, whether it is rented or not.  The 
citizen's residence may be reached by a land tax, although he derives no rent from it.  But a duty on rents will 
not reach him, unless he rents his residence to some one else, and receives the rent.  A tax with respect to the 
money that a landlord receives for rent is personal to him, because it relates to his revenue from a designated 
source, and does not, in any sense,--unless it be otherwise provided by statute,--rest on the land.  The tax in 
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question was laid without reference to the land of the taxpayer, for the amount of rent is a subject of contract, 
and is not always regulated by the intrinsic value of the source from which the rent arises.  In its essence, it is 
a tax with reference only to income received. 

But the court, by its judgment just rendered, goes far in advance, not only of its former decisions, but of any 
decision heretofore rendered by an American court.  Adhering to what was heretofore adjudged in these cases 
in respect of the taxation of income arising from real estate, it now adjudges, upon the same grounds on 
which it proceeds in reference to real estate and the income derived therefrom, that a tax 'on personal 
property,' or on the yield or income of personal property, or on capital in personalty held for the purpose of 
income, or ordinarily yielding income, and on the income therefrom, or on the income from 'invested 
personal property, bonds, stocks, investments of all kinds,' is a direct tax, within the meaning of the 
constitution, which cannot be imposed by congress unless it be apportioned among the states on the basis of 
population. 

I cannot assent to the view that visible, tangible personal property is not subject to a national tax under the 
rule of uniformity, whether such uniformity means only territorial uniformity, or equality of right among all 
taxpayers of the same class.  When direct taxes are restricted to capitation taxes and taxes on land, taxation, in 
either form, is limited to subjects always found whereever population is found, and which cannot be 
consumed or destroyed.  They are subjects which can always be seen and inspected by the assessor, and have 
immediate connection with the country and its soil throughout its entire limits.  Not so with personal 
property.  In Bank v. Fenno, above cited, it was said that personal property had never been regarded by 
congress as subject to 'direct taxes,' although it was said that, in the opinion of some statesmen at the time of 
the adoption of the constitution, direct taxes 'perhaps' included such as might be levied 'by valuation and 
assessment of personal property upon general lists,' or, as expressed by Hamilton in his argument in the 
Hylton Case, 'general assessments, whether on the whole property of individuals, or on their whole real or 
personal estate.' 7 Hamilton's Works, 848.  The statute now before us makes no provision for the taxation of 
personal property by valuation and assessment upon general lists. 

In the Hylton Case this court--proceeding, as I think, upon a sound interpretation of the constitution, and in 
accordance with historical evidence of great cogency--unanimously held that an act imposing a specific duty 
on carriages for the conveyance of persons was a valid exercise of the power to lay and collect duties, as 
distinguished from direct taxes.  The majority of the court now sustain the position taken by Madison, who 
insisted that such a duty was a 'direct tax,' within the meaning of the constitution.  So much pains would not 
have been taken to bring out his view of direct taxes, unless to indicate this court's approval of them, 
notwithstanding a contrary interpretation of the constitution had been announced and acted upon for nearly 
100 years.  It must be assumed, therefore, that the court, as now constituted, would adjudge to be 
unconstitutional not only any act like that of 1794, laying specific duties on carriages without apportioning 
the same among the states, but acts similar to those of 1815, laying duties, according to the rule of uniformity, 
upon specific personal property owned or manufactured in this country. 

In my judgment,--to say nothing of the disregard of the former adjudications of this court, and of the settled 
practice of the government,--this decision may well excite the gravest apprehensions.  It strikes at the very 
foundations of national authority, in that it denies to the general government a power which is or may become 
vital to the very existence and preservation of the Union in a national emergency, such as that of war with a 
great commercial nation, during which the collection of all duties upon imports will cease or be materially 
diminished.  It tends to re-establish that condition of helplessness in which congress found itself during the 
period of the Articles of Confederation, when it was without authority, by laws operating directly upon 
individuals, to lay and collect, through its own agents, taxes sufficient to pay the debts and defray the 
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expenses of government, but was dependent in all such matters upon the good will of the states, and their 
promptness in meeting requisitions made upon them by congress. 

Why do I say that the decision just rendered impairs or menaces the national authority?  The reason is so 
apparent that it need only be stated.  In its practical operation this decision withdraws from national taxation 
not only all incomes derived from real estate, but tangible personal property, 'invested personal property, 
bonds, stocks, investments of all kinds,' and the income that may be derived from such property.  This results 
from the fact that, by the decision of the court, all such personal property and all incomes from real estate and 
personal property are placed beyond national taxation otherwise than by apportionment among the states on 
the basis simply of population.  No such apportionment can possibly be made without doing gross injustice to 
the many for the benefit of the favored few in particular states.  Any attempt upon the part of congress to 
apportion among the states, upon the basis simply of their population, taxation of personal property or of 
incomes, would tend to arouse such indignation among the freemen of America that it would never be 
repeated.  When, therefore, this court adjudges, as it does now adjudge, that congress cannot impose a duty or 
tax upon personal property, or upon income arising either from rents of real estate or from personal property, 
including invested personal property, bonds, stocks, and investments of all kinds, except by apportioning the 
sum to be so raised among the states according to population, it practically decides that, without an 
amendment of the constitution,--two-thirds of both houses of congress and three-fourths of the states 
concurring,--such property and incomes can never be made to contribute to the support of the national 
government. 

But this is not all.  The decision now made may provoke a contest in this country from which the American 
people would have been spared if the court had not overturned its former adjudications, and had adhered to 
the principles of taxation under which our government, following the repeated adjudications of this court, has 
always been administered.  Thoughtful, conservative men have uniformly held that the government could not 
be safely administered except upon principles of right, justice, and equality, without discrimination against 
any part of the people because of their owning or not owning visible property, or because of their having or 
not having incomes from bonds and stocks.  But, by its present construction of the constitution, the court, for 
the first time in all its history, declares that our government has been so framed that, in matters of taxation for 
its support and maintenance, those who have incomes derived from the renting of real estate, or from the 
leasing or using of tangible personal property, or who own invested personal property, bonds, stocks, and 
investments of whatever kind, have privileges that cannot be accorded to those having incomes derived from 
the labor of their hands, or the exercise of their skill, or the use of their brains.  Let me illustrate this. In the 
large cities or financial centers of the country there are persons deriving enormous incomes from the renting 
of houses that have been erected, not to be occupied by the owner, but for the sole purpose of being rented. 
Near by are other persons, trusts, combinations, and corporations, possessing vast quantities of personal 
property, including bonds and stocks of railroad, telegraph, mining, telephone, banking, coal, oil, gas, and 
sugar- refining corporations, from which millions upon millions of income are regularly derived.  In the same 
neighborhood are others who own neither real estate, nor invested personal property, nor bonds, nor stocks of 
any kind, and whose entire income arises from the skill and industry displayed by them in particular callings, 
trades, or professions, or from the labor of their hands, or the use of their brains.  And it is now the law, as 
this day declared, that under the constitution, however urgent may be the needs of the government, however 
sorely the administration in power may be pressed to meet the moneyed obligations of the nation, congress 
cannot tax the personal property of the country, nor the income arising either from real estate or from 
invested personal property, except by a tax apportioned among the states, on the basis of their population, 
while it may compel the merchant, the artisan, the workman, the artist, the author, the lawyer, the physician, 
even the minister of the Gospel, no one of whom happens to own real estate, invested personal property, 
stocks, or bonds, to contribute directly from their respective earnings, gains, and profits, and under the rule of 
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uniformity or equality, for the support of the government. 

The attorney general of the United States very appropriately said that the constitutional exemption from 
taxation of incomes arising from the rents of real estate, otherwise than by a direct tax, apportioned among 
the states on the basis of numbers, was a new theory of the constitution, the importance of which to the whole 
country could not be exaggerated.  If any one has questioned the correctness of that view of the decision 
rendered on the original hearing, it ought not again to be questioned, now that this court has included in the 
constitutional exemption from the rule of uniformity the personal property of the country and incomes 
derived from invested personal property.  If congress shall hereafter impose an income tax in order to meet 
the pressing debts of the nation, and to provide for the necessary expenses of the government, it is advised, by 
the judgment now rendered, that it cannot touch the income from real estate nor the income from personal 
property, invested or uninvested, except by apportionment among the states on the basis of population.  
Under that system the people of a state containing 1,000,000 of inhabitants, who receive annually 
$20,000,000 of income from real and personal property, would pay no more than would be exacted from the 
people of another state, having the same number of inhabitants, but who receive income from the same kind 
of property of only $5,000,000.  If this new theory of the constitution (as I believe it to be), if this new 
departure from the safe way marked out by the fathers, and so long followed by this court, is justified by the 
fundamental law, the American people cannot too soon amend their constitution. 

It was said in argument that the passage of the statute imposing this income tax was an assault by the poor 
upon the rich, and by much eloquent speech this court has been urged to stand in the breach for the protection 
of the just rights of property against the advancing hosts of socialism.  With the policy of legislation of this 
character the court has nothing to do.  That is for the legislative branch of the government.  It is for congress 
to determine whether the necessities of the government are to be met, or the interests of the people subserved, 
by the taxation of incomes.  With that determination, so far as it rests upon grounds of expediency or public 
policy, the courts can have no rightful concern.  The safety and permanency of our institutions demand that 
each department of government shall keep within its legitimate sphere as defined by the supreme law of the 
land.  We deal here only with questions of law.  Undoubtedly, the present law contains exemptions that are 
open to objection, but, for reasons to be presently stated, such exemptions may be disregarded without 
invalidating the entire law, and the property so exempted may be reached under the general provisions of the 
statute.  Huntington v. Worthen, 120 U. S. 102, 7 Sup. Ct. 469. 

If it were true that this legislation, in its important aspects and in its essence, discriminated against the rich, 
because of their wealth, the court, in vindication of the equality of all before the law, might well declare that 
the statute was not an exercise of the power of taxation, but was repugnant to those principles of natural right 
upon which our free institutions rest, and therefore was legislative spoliation, under the guise of taxation. But 
it is not of that character.  There is no foundation for the charge that this statute was framed in sheer hostility 
to the wealth of the country.  The provisions most liable to objection are those exempting from taxation large 
amounts of accumulated capital, particularly that represented by savings banks, mutual insurance companies, 
and loan associations.  Surely, such exemptions do not indicate sympathy on the part of the legislative branch 
of the government with the pernicious theories of socialism, nor show that congress had any purpose to 
despoil the rich. 

In this connection, and as a ground for annulling the provisions taxing incomes, counsel for the appellant 
refers to the exemption of incomes that do not exceed $4,000.  It is said that such an exemption is too large in 
amount. That may be conceded.  But the court cannot for that reason alone declare the exemption to be 
invalid.  Every one, I take it, will concede that congress, in taxing incomes, may rightfully allow an 
exemption in some amount. That was done in the income tax laws of 1861 and in subsequent laws, and was 
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never questioned.  Such exemptions rest upon grounds of public policy, of which congress must judge, and of 
which this court cannot rightfully judge; and that determination cannot be interfered with by the judicial 
branch of the government, unless the exemption is of such a character and is so unreasonably large as to 
authorize the court to say that congress, under the pretense merely of legislating for the general good, has put 
upon a few persons burdens that, by every principle of justice and under every sound view of taxation, ought 
to have been placed upon all or upon the great mass of the people.  If the exemption had been placed at 
$1,500 or even $2,000, few, I think, would have contended that congress, in so doing, had exceeded its 
powers.  In view of the increased cost of living at this day, as compared with other times, the difference 
between either of those amounts and $4,000 is not so great as to justify the courts in striking down all of the 
income tax provisions.  The basis upon which such exemptions rest is that the general welfare requires that in 
taxing incomes such exemption should be made as will fairly cover the annual expenses of the average 
family, and thus prevent the members of such families becoming a charge upon the public.  The statute allows 
corporations, when making returns of their net profits or income, to deduct actual operating and business 
expenses.  Upon like grounds, as I suppose, congress exempted incomes under $4,000. 

I may say, in answer to the appeals made to this court, to vindicate the constitutional rights of citizens owning 
large properties and having large incomes, that the real friends of property are not those who would exempt 
the wealth of the country from bearing its fair share of the burdens of taxation, but rather those who seek to 
have every one, without reference to his locality contribute from his substance, upon terms of equality with 
all others, to the support of the government.  There is nothing in the nature of an income tax per se that 
justifies judicial opposition to it upon the ground that it illegally discriminates against the rich, or imposes 
undue burdens upon that class. There is no tax which, in its essence, is more just and equitable than an 
income tax.  If the statute imposing it allows only such exemptions as are demanded by public considerations, 
and are consistent with the recognized principles of the equality of all persons before the law, and, while 
providing for its collection in ways that do not unnecessarily irritate and annoy the taxpayer, reaches the 
earnings of the entire property of the country, except governmental property and agencies, and compels those, 
whether individuals or corporations, who receive such earnings, to contribute therefrom a reasonable amount 
for the support of the common government of all. 

We are told in argument that the burden of this income tax, if collected, will fall, and was imposed that it 
might fall, almost entirely upon the people of a few states, and that it has been imposed by the votes of 
senators and representatives of states whose people will pay relatively a very small part of it.  This 
suggestion, it is supposed, throws light upon the construction to be given to the constitution, and constitutes a 
sufficient reason why this court should strike down the provision that congress has made for an income tax.  
It is a suggestion that ought never to have been made in a court of justice.  But it seems to have received some 
consideration; for it is said that the grant of the power to lay and collect direct taxes was in the belief of the 
framers of the constitution that it would not be exercised 'unfairly and discriminately, as to particular states or 
otherwise, by a mere majority vote, possibly of those whose constituents were intentionally not subjected to 
any part of the burden.'  It is cause for profound regret that it has been deemed appropriate to intimate that the 
law now before us had its origin in a desire upon the part of a majority in the two houses of congress to 
impose undue burdens upon the people of particular states. 

I am unable to perceive that the performance of our duty should depend, in any degree, upon an inquiry as to 
the residence of the persons who are required by the statute to pay this income tax.  If, under the bounty of the 
United States, or the beneficent legislation of congress, or for any other reason, some parts of the country 
have outstripped other parts in population and wealth, that surely is no reason why people of the more 
favored states should not share in the burdens of government alike with the people of all the states of the 
Union.  Is a given body of people in one part of the United States, although owning vast properties, from 
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which many millions are regularly derived, of more consequence in the eye of the constitution or of the 
judicial tribunals than the like number of people in other parts of the country who do not enjoy the same 
prosperity?  Arguments that rest upon favoritism by the lawmaking power to particular sections of the 
country, and to mere property, or to particular kinds of property, do not commend themselves to my mind; for 
they cannot but tend to arouse a conflict that may result in giving life, energy, and power as well to those in 
our midst who are eager to array section against section as to those, unhappily not few in number, who are 
without any proper idea of our free institutions, and who have neither respect for the rights of property nor 
any conception of what is liberty regulated by law. 

It is said that if the necessity exists for the general government to raise by direct taxation a given sum of 
money, in addition to the revenue from duties, imposts, and excises, the quota of each state can be 
apportioned on the basis of the census, and the government can proceed to assess the amount to be raised on 
all the real and personal property, as well as the income, of all persons in the state, and collect the tax, if the 
state does not in the meantime pay its quota, and then reimburse itself, by collecting the amount paid by it, 
according to its own system and in its own way.  Of course, it is not difficult to understand that a direct tax, 
when assessed, may be collected by the general government without waiting for the states to pay the sum 
apportioned to their people, or that time may be given to the states to pay such amounts.  But that view does 
not meet the argument that the assessment and collection of a direct tax on incomes--such tax being 
apportioned on the basis merely of numbers in the respective states--were never contemplated by the framers 
of the constitution. Whether such a tax be collected by the general government through its own agents, or by 
the state, from such of the people as have incomes subject to the tax imposed, is immaterial to the discussion.  
In either case the gross injustice that would result would be the same. 

If congress should lay a tax of a given aggregate amount on incomes (above a named sum) from every 
taxable source, and apportion the same among the states on the basis of numbers, could any state be expected 
to assume and pay the sum assigned to it, and then proceed to reimburse itself by taxing all the property, real 
and personal, within its limits, thereby compelling those who have no taxable incomes to contribute from 
their means to pay taxes assessed upon those who have taxable incomes?  Wouldany state use money 
belonging to all of its people for the purpose of discharging taxes due from or assessed against a part of 
them?  Is it not manifest that a national tax laid on incomes or on specific personal property, if apportioned 
among the states on the basis of population, might be ruinous to the people of those states in which the 
number having taxable incomes, or  who owned that particular kind of property, were relatively few when the 
entire population of the state is taken into account?  So diversified are the industries of  the states composing 
the Union that, if the government should select particular subjects or products for taxation, and apportion the 
sum to be raised among the states, according to their population, the amount paid by some of the states would 
be out of all proportion of the quantity or value of such products within their respective limits. 

It has been also said, or rather it is intimated, that the framers of the constitution intended that the power to 
lay direct taxes should only be exercised in time of war, or in great emergencies, and that a tax on incomes is 
not justified in times of peace.  Is it to be understood that the courts may annul an act of congress imposing a 
tax on incomes whenever, in their judgment, such legislation is not demanded by any public emergency or 
pressing necessity?  Is a tax on incomes permissible in a time of war, but unconstitutional in a time of peace?  
Is the judiciary to supervise the action of the legislative branch of the government upon questions of public 
policy? Are they to override the will of the people, as expressed by their chosen servants, because, in their 
judgment, the particular means employed by congress in execution of the powers conferred by the 
constitution are not the best that could have been devised, or are not absolutely necessary to accomplish the 
objects for which the government was established? 
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It is further said that the withdrawal from national taxation, except by apportionment among the states on the 
basis of numbers, of personal property, bonds, stocks, and investments of all kinds, and the income arising 
therefrom, as well as the income derived from real estate, is intrinsically just, because all such property and 
all such incomes can be made to bear, and do bear, their share of the burdens that come from state taxation.  
But those who make this argument forget that all the property which, by the decision now rendered, remains 
subject to national taxation by the rule of uniformity, is also subject to be taxed by the respective states.  
Incomes arising from trades, employments, callings, and professions can be taxed, under the rule of 
uniformity or equality, by both the national government and the respective state governments; while incomes 
from property, bonds, stocks, and investments cannot, under the present decision, be taxed by the national 
government except under the impracticable rule of apportionment among the states according to population.  
No sound reason for such a discrimination has been or can be suggested. 

I am of opinion that with the exception of capitation and land taxes, and taxes on exports from the states and 
on the property and instrumentalities of the states, the government of the Union, in order to pay its debts and 
provide for the common defense and the general welfare, and under its power to lay and collect taxes, duties, 
imposts, and excises, may reach, under the rule of uniformity, all property and property rights, in whatever 
state they may be found.  This is as it should be, and as it must be, if the national government is to be 
administered upon principles of right and justice, and is to accomplish the beneficent ends for which it was 
established by the people of the United States.  The authority to sustain itself, and, by its own agents and 
laws, to execute the powers granted to it, are the features that particularly distinguish the present government 
from the Confederation, which Washington characterized as 'a half-starved, limping government,' that was 
'always moving upon crutches, and tottering at every step.'  The vast powers committed to the present 
government may be abused, and taxes may be imposed by congress which the public necessities do not in fact 
require, or which may be forbidden by a wise policy.  But the remedy for such abuses is to be found at the 
ballot box, and in a wholesome public opinion, which the representatives of the people will not long, if at all, 
disregard, and not in the disregard by the judiciary of powers that have been committed to another branch of 
the government. 

I turn now to another part of these cases.  The majority having decided that the income tax provisions of the 
statute in question are unconstitutional in so far as they impose a tax on income derived from rents, or on 
income derived from personal property, including invested personal property, the conclusion has been 
reached that all the income tax provisions of the statute-- those that are valid as well as those held to be 
invalid--must be held inoperative and void.  And so the judgment now to be entered takes from the 
government the entire revenue that congress expected to raise by the taxation of incomes.  This revenue, 
according to all the estimates submitted to us in argument, would not have been less than $30,000,000.  Some 
have estimated that it would amount to $40,000,000 or $50,000,000. 

The ground upon which the court now strikes down all the provisions of the statute relating in anywise to 
incomes is that it cannot be assumed that congress would have provided for an income tax at all, if it had been 
known or believed that the provisions taxing incomes from rents and from invested personal property were 
unconstitutional and void. 

In Allen v. Louisiana, 103 U. S. 80, 83, this court said that it was an elementary principle 'that the same 
statute may be in part constitutional and in part unconstitutional, and that, if the parts are wholly independent 
of each other, that which is constitutional may stand, while that which is unconstitutional will be rejected.' 
'The point to be determined in all such cases,' the court further said, 'is whether the unconstitutional 
provisions are so connected with the general scope of the law as to make it impossible, if they are stricken 
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out, to give effect to what appears to have been the intent of the legislature.' 

A leading case on this subject is Huntington v. Worthen, 120 U. S. 102, 7 Sup. Ct. 469.  The constitution of 
Arkansas of 1874 provided that all property subject to taxation should be taxed according to its value, to be 
ascertained in such manner as the general assembly might direct, making the same equal and uniform 
throughout the state, and that no one species of property from which a tax may be collected should be taxed 
higher than another species of property of equal value.  The constitution of the state further declared that all 
laws exempting property from taxation other than as provided in that instrument should be void.  No part of 
the property of railroad companies was exempted by the constitution from taxation.  A subsequent statute 
provided for the taxation of the property of railroad companies, excepting, however, from the schedule of 
property required to be returned 'embankments, turnouts, cuts, ties, trestles, or bridges.'  This court held that 
the exemption of these items of railroad property was invalid, and the question arose whether the statute 
could be enforced.  This court said:  'The unconstitutional part of the statute was separable from the 
remainder.  The statute declared that, in making its statement of the value of its property, the railroad 
company should omit certain items.  That clause being held invalid, the rest remained unaffected, and could 
not be fully carried out.  An exemption which was invalid was alone taken from it.  It is only when different 
clauses of an act are so dependent upon each other that it is evident the legislature would not have enacted 
one of them without the other--as when the two things provided are necessary parts of one system--the whole 
act will fall with the invalidity of one clause. When there is no such connection and dependency, the act will 
stand, though different parts of it are rejected.' 

It should be observed that the legislature of Arkansas evinced a purpose not to tax embankments, turn-outs, 
cuts, ties, trestles, or bridges, and yet their exemption of those items was disregarded, and such property was 
taxed.  The same rule could be applied to the present statute. 

The opinion and judgment of the court on the original hearing of these cases annulled only so much of the 
statute as laid a duty on incomes derived from rents.  The opinion and judgment on this rehearing annuls also 
so much of the statute as lays a duty on the yield or income derived from personal property, including 
invested personal property, bonds, stocks, and investments of all kinds.  I recognize that, with all these parts 
of the statute stricken out, the law would operate unequally and unjustly upon many of the people.  But I do 
not feel at liberty to say that the balance of the act relating to incomes from other and distinct sources must 
fall.  It seems to me that the cases do not justify the conclusion that all the income tax sections of the statute 
must fall because some of them are declared to be invalid.  Those sections embrace a large number of taxable 
subjects that do not depend upon, and have no necessary connection whatever with, the sections or clauses 
relating to income from rents of land and from personal property.  As the statute in question states that its 
principal object was to reduce taxation and provide revenue, it must be assumed that such revenue is needed 
for the support of the government, and therefore its sections, so far as they are valid, should remain, while 
those that are invalid should be disregarded. The rule referred to in the cases above cited should not be 
applied with strictness where the law in question is a general law providing a revenue for the government.  
Parts of the statute being adjudged to be void, the injustice done to those whose incomes may be reached by 
those provisions of the statute that are not declared to be, in themselves, invalid, could in some way be 
compensated by subsequent legislation. 

If the sections of the statute relating to a tax upon incomes derived from other sources than rents and invested 
personal property are to fall because, and only because, those relating to rents and to income from invested 
personal property are invalid, let us see to what result such a rule may logically lead.  There is no distinct, 
separate statute providing for a tax upon incomes.  The income tax is prescribed by certain sections of a 
general statute known as the 'Wilson Tariff Act.'  The judgment just rendered defeats the purpose of congress 
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by taking out of the revenue not less than thirty millions, and possibly fifty millions, of dollars, expected to be 
raised by the duty on incomes.  We know from the official journals of both houses of congress that taxation 
on imports would not have been reduced to the extent it was by the Wilson act, except for the belief that that 
could be safely done if the country had the benefit of revenue derived from a tax on incomes.  We know, 
from official sources, that each house of congress distinctly refused to strike out the provisions imposing a tax 
on incomes.  The two houses indicated in every possible way that it must be a part of any scheme for the 
reduction of taxation, and for raising revenue for the support of the government, that (with certain specified 
exceptions) incomes arising from every kind of property, and from every trade and calling, should bear some 
of the burdens of the taxation imposed.  If the court knows, or is justified in believing, that congress would 
not have provided an income tax that did not include a tax on incomes from real estate and personal property, 
we are more justified in believing that no part of the Wilson act would have become a law without provision 
being made in it for an income tax.  If, therefore, all the income tax sections of the Wilson act must fall 
because some of them are invalid, does not the judgment this day rendered furnish ground for the contention 
that the entire act falls, when the court strikes from it all of the income tax provisions, without which, as 
every one knows, the act would never have been passed? 

But the court takes care to say that there is no question as to the validity of any part of the Wilson act, except 
those sections providing for a tax on incomes.  Thus something is saved for the support and maintenance of 
the government.  It, nevertheless, results that those parts of the Wilson act that survive the new theory of the 
constitution evolved by these cases are those imposing burdens upon the great body of the American people 
who derive no rents from real estate, and who are not so fortunate as to own invested personal property, such 
as the bonds or stocks of corporations, that hold within their control almost the entire business of the country. 

Such a result is one to be deeply deplored.  It cannot be regarded otherwise than as a disaster to the country.  
The decree now passed dislocates-- principally, for reasons of an economic nature--a sovereign power 
expressly granted to the general government, and long recognized and fully established by judicial decisions 
and legislative action.  It so interprets constitutional provisions, originally designed to protect slave property 
against oppressive taxation, as to give privileges and immunities never contemplated by the founders of the 
government. 

If the decision of the majority had stricken down all the income tax sections, either because of unauthorized 
exemptions, or because of defects that could have been remedied by subsequent legislation, the result would 
not have been one to cause anxiety or regret; for in such a case congress could have enacted a new statute that 
would not have been liable to constitutional objections.  But the serious aspect of the present decision is that, 
by a new interpretation of the constitution, it so ties the hands of the legislative branch of the government, 
that without an amendment of that instrument, or unless this court, at some future time, should return to the 
old theory of the constitution, congress cannot subject to taxation--however great the needs or pressing the 
necessities of the government--either the invested personal property of the country, bonds, stocks, and 
investments of all kinds, or the income arising from the renting of real estate or from the yield of personal 
property, except by the grossly unequal and unjust rule of apportionment among the states. Thus, undue and 
disproportioned burdens are placed upon the many, while the few, safely entrenched behind the rule of 
apportionment among the states on the basis of numbers, are permitted to evade their share of responsibility 
for the support of the government ordained for the protection of the rights of all. 

I cannot assent to an interpretation of the constitution that impairs and cripples the just powers of the national 
government in the essential matter of taxation, and at the same time discriminates against the greater part of 
the people of our country. 
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The practical effect of the decision to-day is to give to certain kinds of property a position of favoritism and 
advantage inconsistent with the fundamental principles of our social organization, and to invest them with 
power and influence that may be perilous to that portion of the American people upon whom rests the larger 
part of the burdens of the government, and who ought not to be subjected to the dominion of aggregated 
wealth any more than the property of the country should be at the mercy of the lawless. 

I dissent from the opinion and judgment of the court. 

Mr. Justice BROWN, dissenting. 

If the question what is and what is not a direct tax were now for the first time presented, I should entertain a 
grave doubt whether, in view of the definitions of a direct tax given by the courts and writers upon political 
economy during the present century, it ought not to be held to apply not only to an income tax, but to every 
tax, the burden of which is borne, both immediately and ultimately, by the person paying it.  It does not, 
however, follow that this is the definition had in mind by the framers of the constitution.  The clause that 
direct taxes shall be apportioned according to the population was adopted, as was said by Mr. Justice Paterson 
in Hylton v. U. S., 3 Dall. 171, to meet a demand on the part of the Southern states that representatives and 
direct taxes should be apportioned among the states according to their respective numbers.  In this connection 
he observes:  The provision was made in favor of the Southern states. They possessed a large number of 
slaves.  They had extensive tracts of territory, thinly settled, and not very productive.  A majority of the states 
had but few slaves, and several of them a limited territory, well settled, and in a high state of cultivation. The 
Southern states, if no provision had been introduced in the constitution, would have been wholly at the mercy 
of the other states.  Congress, in such case, might tax slaves, at discretion or arbitrarily, and land in every part 
of the Union, at the same rate or measure,--so much a head in the first instance, and so much an acre in the 
second.  To guard them against imposition in these particulars was the reason for introducing the clause in the 
constitution, which directs that representatives and direct taxes shall be apportioned among the states 
according to their respective numbers.' 

In view of the fact that the great burden of taxation among the several states is assessed upon real estate at a 
valuation, and that a similar tax was apparently an important part of the revenue of such states at the time the 
constitution was adopted, it is not unreasonable to suppose that this is the only undefined direct tax the 
framers of the constitution had in view when they incorporated this clause into that instrument.  The 
significance of the words 'direct taxes' was not so well understood then as it is now, and it is entirely probable 
that these words were used with reference to a generally accepted method of raising a revenue by tax upon 
real estate. 

That the rule of apportionment was adopted for a special and temporary purpose, that passed away with the 
existence of slavery, and that it should be narrowly construed, is also evident from the opinion of Mr. Justice 
Paterson, wherein he says that 'the constitution has been considered as an accommodating system; it was the 
effect of mutual compromises and concessions; it was the work of compromise.  The rule of apportionment is 
of this nature; it is radically wrong; it cannot be supported by any solid reasoning.  Why should slaves, who 
are a species of property, be represented more than any other property?  The rule ought not therefore to be 
extended by construction.  Again, numbers do not afford a just estimate or rule of wealth.  It is, indeed, a very 
uncertain and incompetent sign of opulence.  There is another reason against the extension of the principle 
laid down in the constitution.' 
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But, however this may be, I regard it as very clear that the clause requiring direct taxes to be apportioned to 
the population has no application to taxes which are not capable of apportionment according to population.  It 
cannot be supposed that the convention could have contemplated a practical inhibition upon the power of 
congress to tax in some way all taxable property within the jurisdiction of the federal government, for the 
purposes of a national revenue.  And, if the proposed tax were such that in its nature it could not be 
apportioned according to population, it naturally follows that it could not have been considered a direct tax, 
within the meaning of the clause in question.  This was the opinion of Mr. Justice Iredell in the Hylton Case, 
wherein he shows at considerable length the fact that the tax upon carriages, in question in that case, was not 
such as could be apportioned, and therefore was not a direct tax in the sense of the constitution. 'Suppose,' he 
said, 'ten dollars contemplated as a tax on each chariot or post chaise in the United States, and the number of 
both in all the states be computed at one hundred and five,--the number of representatives in congress; this 
would produce in the whole one thousand and fifty dollars.  The share of Virginia, being 19/105 parts, would 
be $190.  The share of Connecticut, being 7/105 parts, would be $70.  Then suppose Virginia had fifty 
carriages, Connecticut two, the share of Virginia being $190, this must, of course, be collected from the 
owners of carriages, and there would therefore be collected from each carriage $3.80.  The share of 
Connecticut being $70, each carriage would pay $35.  In fact, it needs no demonstration to show that taxes 
upon carriages or any particular article of personal property, apportioned to the population of the several 
states, would lead to the grossest inequalities, since the number of like articles in such states respectively 
might bear a greatly unequal proportion to the population.  This was also the construction put upon the clause 
by Mr. Justice Story in his work upon the Constitution (sections 955, 956). 

Applying the same course of reasoning to the income tax, let us see what the result would be.  By the census 
of 1890 the population of the United States was 62,622,250.  Suppose congress desired to raise by an income 
tax the same number of dollars, or the equivalent of one dollar from each inhabitant.  Under this system of 
apportionment, Massachusetts would pay $2,238,943.  South Carolina would pay $1,151,149.  Massachusetts 
has, however, $2,803,645,447 of property, with which to pay it, or $1,252 per capita, while South Carolina 
has but $400,911,303 of property, or $348 to each inhabitant.  Assuming that the same amount of property in 
each state represents a corresponding amount of income, each inhabitant of South Carolina would pay in 
proportion to his means three and one-half times as much as each inhabitant of Massachusetts.  By the same 
course of reasoning, Mississippi, with a valuation of $352 per capita, would pay four times as much as Rhode 
Island, with a valuation of $1,459 per capita. North Carolina, with a valuation of $361 per capita, would pay 
about four times as much, in proportion to her means, as New York, with a valuation of $1,430 per capita; 
while Maine, with a per capita valuation of $740, would pay about twice as much.  Alabama, with a valuation 
of $412, would pay nearly three times as much as Pennsylvania, with a valuation of $1,177 per capita.  In 
fact, there are scarcely two states that would pay the same amount in proportion to their ability to pay. 

If the states should adopt a similar system of taxation, and allot the amount to be raised among the different 
cities and towns, or among the different wards of the same city, in proportion to their population, the result 
would be so monstrous that the entire public would cry out against it.  Indeed, reduced to its last analysis, it 
imposes the same tax upon the laborer that it does upon the millionaire. 

So, also, whenever this court has been called upon to give a construction to this clause of the constitution, it 
has universally held the words 'direct taxes' applied only to capitation taxes and taxes upon land.  In the five 
cases most directly in point it was held that the following taxes were not direct, but rather in the nature of 
duty or excise, viz.:  A tax upon carriages (Hylton v. U. S., 3 Dall. 171); a tax upon the business of insurance 
companies (Insurance Co. v. Soule, 7 Wall. 433); a tax of 10 per cent. upon the notes of state banks held by 
national banks (Bank v. Fenno, 8 Wall. 533); a tax upon the devolution of real estate (Scholey v. Rew, 23 
Wall. 331); and, finally, a general income tax was broadly upheld in Springer v. U. S., 102 U. S. 586.  These 
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cases, consistent and undeviating as they are, and extending over nearly a century of our national life, seem to 
me to establish a canon of interpretation which it is now too late to overthrow, or even to question.  If there be 
any weight at all to be given to the doctrine of stare decisis, it surely ought to apply to a theory of 
constitutional construction, which has received the deliberate sanction of this court in five cases, and upon the 
faith of which congress has enacted two income taxes at times when, in its judgment, extraordinary sources of 
revenue were necessary to be made available. 

I have always entertained the view that, in cases turning upon questions of jurisdiction, or involving only the 
rights of private parties, courts should feel at liberty to settle principles of law according to the opinions of 
their existing members, neither regardless of nor implicitly bound by prior decisions, subject only to the 
condition that they do not require the disturbance of settled rules of property.  There are a vast number of 
questions, however, which it is more important should be settled in some way than that they should be settled 
right, and, once settled by the solemn adjudication of the court of last resort, the legislature and the people 
have a right to rely upon such settlement as forever fixing their rights in that connection.  Even 'a century of 
error' may be less pregnant with evil to the state than a long-deferred discovery of the truth.  I cannot 
reconcile myself to the idea that adjudications thus solemnly made, usually by a unanimous court, should now 
be set aside by reason of a doubt as to the correctness of those adjudications, or because we may suspect that 
possibly the cases would have been otherwise decided if the court had had before it the wealth of learning 
which has been brought to bear upon the consideration of this case. Congress ought never to legislate, in 
raising the revenues of the government, in fear that important laws like this shall encounter the veto of this 
court through a change in its opinion, or be crippled in great political crises by its inability to raise a revenue 
for immediate use.  Twice in the history of this country such exigencies have arisen, and twice has congress 
called upon the patriotism of its citizens to respond to the imposition of an income tax,-- once in the throes of 
civil war, and once in the exigency of a financial panic, scarcely less disastrous.  The language of Mr. Justice 
Baldwin, in Grignon's Lessee v. Astor, 2 How. 319, 343, though referring to a different class of cases, seems 
to me perfectly apposite to the one under consideration:  'We do not deem it necessary, now or hereafter, to 
retrace the reasons or the authorities on which the decisions of this court in that or the cases which preceded it 
rested.  They are founded on the oldest and most sacred principles of the common law. Time has consecrated 
them; the courts of the states have followed, and this court has never departed from, them.  They are rules of 
property upon which the repose of the country depends.  Titles acquired under the proceedings of courts of 
competent jurisdiction must be deemed inviolable in collateral action, or none can know what is his own.' 

It must be admitted, however, that in none of these cases has the question been directly presented as to what 
are taxes upon land, within the meaning of the constitutional provision.  Notwithstanding the authorities cited 
upon this point by the attorney general, notably, Jeffrey's Case, 5 Coke, 67; Theed v. Starkey, 8 Mod. 314; 
Case v. Stephens, Fitzg. 297; Palmer v. Power. 4 Ir. C. L. 191; and Van Rensselaer v. Dennison, 8 Barb. 23,--
to the effect that a tax upon a person with respect to his land, or the profits of his land, is not a tax upon the 
land itself, I regard the doctrine as entirely well settled in this court that a tax upon an incident to a prohibited 
thing is a tax upon the thing itself, and, if there be a total want of power to tax the thing, there is an equal 
want of power to tax the incident.  A summary of the cases upon this point may not be inappropriate in this 
connection.  Thus, in Brown v. Maryland, 12 Wheat. 419, a license tax upon an importer was held to be 
invalid, as a tax upon imports; in Weston v. City of Charleston, 2 Pet. 449, a tax upon stock for loans to the 
United States was held invalid, as a tax upon the functions of the government; in Dobbins v. Commissioners 
of Erie Co., 16 Pet. 435, a state tax on the salary of an office invalid, as a tax upon the office itself; in the 
Passenger Cases, 7 How. 283, a tax upon alien passengers arriving in ports of the state was held void, as a tax 
upon commerce; in Almy v. California, 24 How. 169, a stamp tax upon bills of lading was held to be a tax 
upon exports; in Crandall v. Nevada, 6 Wall. 35, a tax upon railroads and stage companies, for every 
passenger carried out of the state, was held to be a tax on the passenger, for the privilege of passing through 
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the state; in Pickard v. Car Co., 117 U. S. 34, 6 Sup. Ct. 635, a tax upon Pullman cars running between 
different states was held to be bad, as a tax upon interstate commerce; and in Leloup v. Port of Mobile, 8 Sup. 
Ct. 1380, a similar ruling was made with regard to a license tax for telegraph companies; and finally, in Cook 
v. Pennsylvania, 97 U. S. 566, a tax upon the sales of goods was held to be a tax upon the goods themselves. 
Indeed, cases to the same effect are almost innumerable.  In the light of these cases, I find it impossible to 
escape the conclusion that a tax upon the rents or income of real estate is a tax upon the land itself. 

But this does not cover the whole question.  To bring the tax within the rule of apportionment, it must not 
only be a tax upon land, but it must be a direct tax upon land.  The constitution only requires that direct taxes 
be laid by the rule of apportionment.  We have held that direct taxes include, among others, taxes upon land, 
but it does not follow from these premises that every tax upon land is a direct tax.  A tax upon the product of 
land, whether vegetable, animal, or mineral, is in a certain sense, and perhaps within the decisions above 
mentioned, a tax upon the land.  'For,' as Lord Coke said, 'what is the land but the profits thereof?'  But it 
seems to me that it could hardly be seriously claimed that a tax upon the crops and cattle of the farmer, or the 
coal and iron of the miner, though levied upon the property while it remained upon the land, was a direct tax 
upon the land.  A tax upon the rent of land, in my opinion, falls within the same category.  It is rather a 
difference in the name of the thing taxed, than in the principle of the taxation.  The rent is no more directly 
the outgrowth or profit of the land than the crops or the coal, and a direct tax upon either is only an indirect 
tax upon the land.  While, within the cases above cited, it is a tax upon land, it is a direct tax only upon one of 
the many profits of land, and is not only not a direct tax upon the land itself, but is also subject to the other 
objection, that it is, in its nature, incapable of apportionment according to population. 

It is true that we have often held that what cannot be done directly cannot be done indirectly, but this applies 
only when it cannot be done at all, directly or indirectly; but if it can be done directly in one manner, i. e. by 
the rule of apportionment, it does not follow that it may not be done indirectly in another manner.  There is no 
want of power on the part of congress to tax land, but in exercising that power it must impose direct taxes by 
the rule of apportionment.  The power still remains, however, to impose indirect taxes by the rule of 
uniformity.  Being of opinion that a tax upon rents is an indirect tax upon lands, I am driven to the conclusion 
that the tax in question is valid. 

The tax upon the income of municipal bonds falls obviously within the other category,--of an indirect tax 
upon something which congress has no right to tax at all,--and hence is invalid.  Here is a question, not of the 
method of taxation, but of the power to subject the property to taxation in any form.  It seems to me that the 
cases of Collector v. Day, 11 Wall. 113, holding that it is not competent for congress to impose a tax upon the 
salary of a judicial officer of a state; McCulloch v. Maryland, 4 Wheat. 316, holding that a state could not 
impose a tax upon the operation of the Bank of the United States; and U. S. v. Baltimore & O. R. Co., 17 
Wall. 322, holding that a municipal corporation is a portion of the sovereign power of the state, and is not 
subject to taxation by congress upon its municipal revenues; Railroad Co. v. Price Co., 133 U. S. 469, 10 Sup. 
Ct. 341, holding that no state has the power to tax the property of the United States within its limits; and Van 
Brocklin v. Tennessee, 117 U. S. 121, 6 Sup. Ct. 670, to the same effect,-- apply, mutatis mutandis, to the 
bonds in question, and the tax upon them must therefore be invalid. 

There is, in certain particulars, a want of uniformity in this law, which may have created in the minds of some 
the impression that it was studiously designed, not only to shift the burden of taxation upon the wealthy class, 
but to exempt certain favored corporations from its operation.  There is certainly no want of uniformity, 
within the meaning of the constitution, since we have repeatedly held that the uniformity there referred to is 
territorial only. Loughborough v. Blake, 5 Wheat. 317; Head-Money Cases, 112 U. S. 580, 5 Sup. Ct. 247.  In 
the words of the constitution, the tax must be uniform 'throughout the United States.' 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.014b,06.104-06.107.htm (39 of 51) [1/9/2007 5:17:55 AM]



Date of Download: Sep 14, 2001

Irrespective, however, of the constitution, a tax which is wanting in uniformity among members of the same 
class is, or may be, invalid.  But this does not deprive the legislature of the power to make exemptions, 
provided such exemptions rest upon some principle, and are not purely arbitrary, or created solely for the 
purpose of favoring some person or body of persons.  Thus in every civilized country there is an exemption of 
small incomes, which it would be manifest cruelty to tax, and, the power to make such exemptions once 
granted, the amount is within the discretion of the legislature, and, so long as that power is not wantonly 
abused, the courts are bound to respect it.  In this law there is an exemption of $4,000, which indicates a 
purpose on the part of congress that the burden of this tax should fall on the wealthy, or at least upon the well-
to-do.  If men who have an income or property beyond their pressing needs are not the ones to pay taxes, it is 
difficult to say who are; in other words, enlightened taxation is imposed upon property, and not upon 
persons.  Poll taxes, formerly a considerable source of revenue, are now practically obsolete.  The exemption 
of $4,000 is designed, undoubtedly, to cover the actual living expenses of the large majority of families, and 
the fact that it is not applied to corporations is explained by the fact that corporations have no corresponding 
expenses.  The expenses of earning their profits are, of course, deducted in the same manner as the 
corresponding expenses of a private individual are deductible from the earnings of his business.  The moment 
the profits of a corporation are paid over to the stockholders, the exemption of $4,000 attaches to them in the 
hands of each stockholder. 

The fact that savings banks and mutual insurance companies, whose profits are paid to policy holders, are 
exempted, is explicable on the theory (whether a sound one or not, I need not stop to inquire) that these 
institutions are not, in their original conception, intended as schemes for the accumulation of money; and if 
this exemption operates as an abuse in certain cases, and with respect to certain very wealthy corporations, it 
is probable that the recognition of such abuses was necessary to the exemption of the whole class. 

It is difficult to overestimate the importance of these cases.  I certainly cannot overstate the regret I feel at the 
disposition made of them by the court.  It is never a light thing to set aside the deliberate will of the 
legislature, and in my opinion it should never be done, except upon the clearest proof of its conflict with the 
fundamental law.  Respect for the constitution will not be inspired by a narrow and technical construction 
which shall limit or impair the necessary powers of congress.  Did the reversal of these cases involve merely 
the striking down of the inequitable features of this law, or even the whole law, for its want of uniformity, the 
consequences would be less serious; but, as it implies a declaration that every income tax must be laid 
according to the rule of apportionment, the decision involves nothing less than a surrender of the taxing 
power to the moneyed class.  By resuscitating an argument that was exploded in the Hylton Case, and has lain 
practically dormant for a hundred years, it is made to do duty in nullifying, not this law alone, but every 
similar law that is not based upon an impossible theory of apportionment.  Even the specter of socialism is 
conjured up to frighten congress from laying taxes upon the people in proportion to their ability to pay them.  
It is certainly a strange commentary upon the constitution of the United States and upon a democratic 
government that congress has no power to lay a tax which is one of the main sources of revenue of nearly 
every civilized state.  It is a confession of feebleness in which I find myself wholly unable to join. 

While I have no doubt that congress will find some means of surmounting the present crisis, my fear is that in 
some moment of national peril this decision will rise up to frustrate its will and paralyze its arm.  I hope it 
may not prove the first step toward the submergence of the liberties of the people in a sordid despotism of 
wealth. 

As I cannot escape the conviction that the decision of the court in this great case is fraugnt with immeasurable 
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danger to the future of the country, and that it approaches the proportions of a national calamity, I feel it a 
duty to enter my protest against it. 

Mr. Justice JACKSON, dissenting. 

I am unable to yield my assent to the judgment of the court in these cases.  My strength has not been equal to 
the task of preparing a formal dissenting opinion since the decision was agreed upon.  I concur fully in the 
dissent expressed by Mr. Justice WHITE on the former hearing and by the justices who will dissent now, and 
will only add a brief outline of my views upon the main questions presented and decided. 

It is not and cannot be denied that, under the broad and comprehensive taxing power conferred by the 
constitution on the national government, congress has the authority to tax incomes from whatsoever source 
arising, whether from real estate or personal property or otherwise.  It is equally clear that congress, in the 
exercise of this authority, has the discretion to impose the tax upon incomes above a designated amount.  The 
underlying and controlling question now presented is whether a tax on incomes received from land and 
personalty is a 'direct tax,' and subject to the rule of apportionment. 

The decision of the court, holding the income tax law of August, 1894, void, is based upon the following 
propositions: 

First.  That a tax upon real and personal property is a direct tax within the meaning of the constitution, and, as 
such, in order to be valid, must be apportioned among the several states according to their respective 
populations.  Second.  That the incomes derived or realized from such property are an inseparable incident 
thereof, and so far partake of the nature of the property out of which they arise as to stand upon the same 
footing as the property itself.  From these premises the conclusion is reached that a tax on incomes arising 
from both real and personal property is a 'direct tax,' and subject to the same rule of apportionment as a tax 
laid directly on the property itself, and not being so imposed by the act of 1894, according to the rule of 
numbers, is unconstitutional and void. Third.  That the invalidity of the tax on incomes from real and personal 
property being established, the remaining portions of the income tax law are also void, notwithstanding the 
fact that such remaining portions clearly come within the class of taxes designated as duties or excises, in 
respect to which the rule of apportionment has no application, but which are controlled and regulated by the 
rule of uniformity. 

It is not found, and could not be properly found, by the court, that there is in the other provisions of the law 
any such lack of uniformity as would be sufficient to render these remaining provisions void for that reason.  
There is therefore no essential connection between the class of incomes which the court holds to be within the 
rule of apportionment and the other class falling within the rule of uniformity, and I cannot understand the 
principle upon which the court reaches the conclusion that, because one branch of the law is invalid for the 
reason that the tax is not laid by the rule of apportionment, it thereby defeats and invalidates another branch 
resting upon the rule of uniformity, and in respect to which there is no valid objection. If the conclusion of the 
court on this third proposition is sound, the principle upon which it rests could with equal propriety be 
extended to the entire revenue act of August, 1894. 

I shall not dwell upon these considerations.  They have been fully elaborated by Mr. Justice HARLAN.  
There is just as much room for the assumption that congress would not have passed the customs branches of 
the law without the provision taxing incomes from real and personal estate, as that they would not have 
passed the provision relating to incomes resting upon the rule of uniformity. Unconstitutional provisions of an 
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act will, no doubt, sometimes defeat constitutional provisions, where they are so essentially and inseparably 
connected in substance as to prevent the enforcement of the valid part without giving effect to the invalid 
portion.  But when the valid and the invalid portions of the act are not mutually dependent upon each other as 
considerations, conditions, or compensation for each other, and the valid portions are capable of separate 
enforcement, the latter are never, especially in revenue laws, declared void because of invalid portions of the 
law. 

The rule is illustrated in numerous decisions of this court, and of the highest courts of the states.  Take the 
Freight-Tax Cases, 15 Wall. 232. There was a single act imposing a tonnage tax upon all railroads, on all 
freight transported by them.  The constitutionality of the law was attacked on the ground that it applied, not 
merely to freight carried wholly within the state, but extended to freight received without and brought into the 
state, and to that received within and carried beyond the limits of the state, which came within the interstate 
commerce provision of the constitution of the United States.  This court held the tax invalid, as to this latter 
class of freight, but, being valid as to the internal freight, that much of the law could not be defeated by the 
invalid part, although the act imposing the tax was single and entire.  To the same effect are the cases of 
Huntington v. Worthen, 120 U. S. 97, 7 Sup. Ct. 469; Allen v. Louisiana, 103 U. S. 80; Ratterman v. 
Telegraph Co., 127 U. S. 411, 8 Sup. Ct. 1127 (where the point was directly made that the invalid part should 
defeat the valid part); and Field v. Clark, 143 U. S. 696, 697, 12 Sup. Ct. 495.  In this last case this court said: 
'Unless it be impossible to avoid it, a general revenue statute should never be declared inoperative in all its 
parts, because a particular part, relating to a distinct subject-matter, may be invalid.  A different rule might be 
disastrous to the financial operations of the government, and produce the utmost confusion in the business of 
the entire country.' 

Here the distinction between the two branches of the income tax law are entirely separable.  They rest upon 
different rules; one part can be enforced without the other; and to hold that the alleged invalid portion, if 
invalid, should break down the valid portion, is a proposition which I think entirely erroneous, and wholly 
unsupported either upon principle or authority. 

In considering the question whether a tax on incomes from real or personal estate is a direct tax, within the 
meaning of those words as employed in the constitution, I shall not enter upon any discussion of the decisions 
of this court, commencing with the Hylton Case, in 1796 (3 Dall. 171), and ending with the Springer Case, in 
1880 (102 U. S. 587); nor shall I dwell upon the approval of those decisions by the great law writers of the 
country, and by all the commentators on the constitution; nor will I dwell upon the long-continued practice of 
the government in compliance with the principle laid down in those decisions.  They, in my judgment, settle 
and conclude the question now before the court, contrary to the present decision.  But, if they do not settle, 
they certainly raise such a doubt on the subject as should restrain the court from declaring the act 
unconstitutional.  No rule of construction is better settled than that this court will not declare invalid a statute 
passed by a co-ordinate branch of the government, in whose favor every presumption should be made, unless 
its repugnancy to the constitution is clear beyond a reasonable doubt.  In Ogden v. Saunders, 12 Wheat. 213, 
this court said that the mere fact of a doubt was sufficient to prevent the court from declaring the act 
unconstitutional; and that language, in substance, is repeated in the Sinking-Fund Cases, 99 U. S. 700, where 
the opinion of the court was given by Chief Justice Waite, who said the act must be, beyond all reasonable 
doubt, unconstitutional, before this court would so declare it. 

It seems to me the court in this case adopts a wrong method of arriving at the true meaning of the words 
'direct tax,' as employed in the constitution.  It attaches too much weight and importance to detached 
expressions of individuals and writers on political economy, made subsequent to the adoption of the 
constitution, and who do not, in fact, agree upon any definition of a 'direct tax.' From such sources we derive 
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no real light upon the subject.  To ascertain the true meaning of the words 'direct tax' or 'direct taxes,' we 
should have regard, not merely to the words themselves, but to the connection in which they are used in the 
constitution, and to the conditions and circumstances existing when the constitution was formed and adopted. 
What were the surrounding circumstances?  I shall refer to them very briefly.  The only subject of direct 
taxation prevailing at the time was land.  The states did tax some articles of personal property, but such 
property was not the subject of general taxation by valuation or assessment.  Land and its appurtenances was 
the principal object of taxation in all the states.  By the eighth article of the confederation, the expenses of the 
government were to be borne out of a common treasury, to be supplied by the states according to the value of 
the granted and surveyed lands in each state; such valuation to be estimated or the assessment to be made by 
the congress, in such mode as they should, from time to time, determine.  This was a direct tax directly laid 
upon the value of all the real estate in the country.  The trouble with it was that the confederation had no 
power of enforcing its assessment.  All it could do, after arriving at the assessment or estimate, was to make 
its requisitions upon the several states for their respective quotas.  They were not met.  This radical in the 
confederation had to be remedied in the new constitution, which accordingly gave to the national government 
the power of imposing taxation directly upon all citizens or inhabitants of the country, and to enforce such 
taxation without the agency or instrumentality of the states.  The framers of the constitution knew that land 
was the general object of taxation in all the states.  They found no fault with the eighth article of the 
confederation, so far as it imposed taxation on the value of land and the appurtenances thereof in each state. 

Now, it may reasonably and properly be assumed that the framers of the constitution in adopting the rule of 
apportionment, according to the population of the several states, had reference to subjects or objects of 
taxation of universal or general distribution throughout all the states.  A capitation or poll tax had its subject 
in every state, and was, so to speak, self- apportioning according to numbers.  'Other direct tax' used in 
connection with such capitation tax must have been intended to refer to subjects having like, or approximate, 
relation to numbers, and found in all the states.  It never was contemplated to reach by direct taxation subjects 
of partial distribution. What would be thought of a direct tax and the apportionment thereof laid upon cotton 
at so much a bale, upon tobacco at so much a hogshead, upon rice at so much a ton or a tierce?  Would not 
the idea of apportioning that tax on property, nonexisting in a majority of the states, be utterly frivolous and 
absurd? 

Not only was land the subject of general distribution, but evidently in the minds of the framers of the 
constitution, from the fact that it was the subject of taxation under the confederation.  But at the time of the 
adoption of the constitution there was, with the single exception of a partial income tax in the state of 
Delaware, no general tax on incomes in this country nor in any state thereof.  Did the framers of the 
constitution look forward into the future so as to contemplate and intend to cover such a tax as was then 
unknown to them?  I think not. 

It was 10 or 11 years after the adoption of the constitution before the English government passed her first 
income tax law under the leadership of Mr. Pitt.  The question then arose, to which the Chief Justice has 
referred, whether, in estimating income, you could look or have any regard to the source from which it 
sprung.  That question was material, because, by the English loan acts it was provided that the public 
dividends should be paid 'free of any tax or charge whatever,' and Mr. Pitt was confronted with the question 
on his income tax law whether he proposed to reach or could reach income from those stocks.  He said the 
words must receive a reasonable interpretation, and that the true construction was that you should not look at 
all to the nature of the source, but that you should consider dividends, for the purpose of the income tax, 
simply in the relation to the receiver as so much income.  This construction was adopted and put in practice 
for over 50 years without question.  In 1853, Mr. Gladstone, as chancellor of the exchequer, resisting with all 
his genius the effort to make important changes of the income tax, said, in a speech before the house of 
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commons, that the construction of Mr. Pitt was undoubtedly correct.  These opinions of distinguished 
statesmen may not have the force of judicial authority, but they show what men of eminence and men of 
ability and distinction thought of the income tax at its original inception. 

If the assumption I have made that the framers of the constitution in providing for the apportionment of a 
direct tax had in mine a subject-matter or subjects-matter which had some general distribution among the 
states is correct, it is clear that a tax on incomes--a subject not of general distribution at that time or since--is 
not a 'direct tax,' in the sense of the constitution. 

The framers of the constitution proceeded upon the theory entertained by all political writers of that day, that 
there was some relation, more or less direct, between population and land. But there is no connection, direct 
or proximate, between rents of land and incomes of personalty and population,-- none whatever.  They did 
not have any relation to each other at the time the constitution was adopted, nor have they ever had since, and 
perhaps never will have. 

Again, it is settled by well-considered authorities that a tax on rents and a tax on land itself is not duplicate or 
double taxation. The authorities in England and in this country hold that a tax on rents and a tax on land are 
different things.  Besides the English cases, to which I have not the time or strength to refer, there is the well-
considered case of Robinson v. Allegheny Co., 7 Pa. St. 161, when Gibson was the chief justice of the 
supreme court of Pennsylvania, holding that a tax on rent is not a tax on the land out of which it arises.  In 
that case there was a lease in fee of certain premises, the lessee covenanting to pay all taxes on the demised 
premises.  A tax was laid by the state upon both land and rent, and the question arose whether the tenant, even 
under that express covenant, was bound to pay the tax on the land itself.  The supreme court of the state held 
that he was not; that there were two separate, distinct, and independent subjects-matter; and that his covenant 
to pay on the demised premises did not extend to the payment of the tax charged upon the rent against the 
landowner.  All the circumstances surrounding the formation and adoption of the constitution lead to the 
conclusion that only such tax as is laid directly upon property as such, according to valuation or assessment, 
is a 'direct tax,' within the true meaning of the constitution. 

Again, we cannot attribute to the framers of the constitution an intention to make any tax a direct tax which it 
was impossible to apportion.  If it cannot be apportioned without gross injustice, we may feel assured that it is 
a tax never contemplated by the constitution as a direct tax.  No tax, therefore, can be regarded as a direct tax, 
in the sense of that instrument, which is incapable of apportionment by the rule of numbers.  The 
constitutional provision clearly implies in the requirement of apportionment that a direct tax is such, and such 
only, as can be apportioned without glaring inequality, manifest injustice, and unfairness as between those 
subject to its burden. The most natural and practical test by which to determine what is a direct tax in the 
sense of the constitution is to ascertain whether the tax can be apportioned among the several states according 
to their respective number, with reasonable approximation to justice, fairness, and equality to all the citizens 
and inhabitants of the country who may be subject to the operation of the law. The fact that a tax cannot be so 
apportioned without producing gross injustice and inequality among those required to pay it should settle the 
question that it was not a direct tax within the true sense and meaning of those words as they are used in the 
constitution. 

Let us apply this test.  Take the illustration suggested in the opinion of the court.  Congress lays a tax of thirty 
millions upon the incomes of the country above a certain designated amount, and directs that tax to be 
apportioned among the several states according to their numbers, and, when so apportioned, to be prorated 
amongst the citizens of the respective states coming within the operation of the law.  To two states of equal 
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population, the same amount will be allotted.  In one of these states there are 1,000 individuals and in the 
other 2,000 subject to the tax.  The former, under the operation of the apportionment, will be required to pay 
twice the rate of the latter on the same amount of income.  This disparity and inequality will increase just in 
proportion as the numbers subject to the tax in the different states differ or vary. By way of further 
illustration, take the new state of Washington and the old state of Rhode Island, having about the same 
population.  To each would be assigned the same amount of the general assessment. In the former, we will 
say, there are 5,000 citizens subject to the operation of the law, in the latter 50,000. The citizen of 
Washington will be required to pay ten times as much as the citizen of Rhode Island on the same amount of 
taxable income. Extend the rule to all the states, and the result is that the larger the number of those subject to 
the operation of the law in any given state, the smaller their proportion of the tax and the smaller their rate of 
taxation, while, in respect to the smaller number in other states, the greater will be their rate of taxation on the 
same income. 

But it is said that this inequality was intentional upon the part of the framers of the constitution; that it was 
adopted with a view to protect property owners as a class.  Where does such an idea find support or 
countenance under a constitution framed and adopted 'to promote justice'?  The government is not dealing 
with the states in this matter; it is dealing with its own citizens throughout the country, irrespective of state 
lines; and to say that the constitution, which was intended to promote peace and justice, either in its whole or 
in any part thereof, ever intended to work out such a result, and produce such gross discrimination and 
injustice between the citizens of a common country, is beyond all reason.  What is to be the end of the 
application of this new rule adopted by the court?  A tax is laid by the general government on all the money 
on hand or on deposit of every citizen of the government at a given date.  Such taxation prevails in many of 
the states. The government has, under its taxing power, the right to lay such a tax.  When laid, a few parties 
come before the court, and say:  'My deposits were derived from the proceeds of farm products, or from the 
interest on bonds and securities, and they are not, therefore, taxable by this law.'  To make your tax valid, you 
must apportion the tax among all the citizens of the government, according to the population of the respective 
states, taking the whole subject- matter out of the control of congress, both the rate of taxation and the 
assessment, and imposing it upon the people of the country by an arbitrary rule, which produces such 
inequality as I have briefly pointed out. 

In my judgment, the principle announced in the decision practically destroys the power of the government to 
reach incomes from real and personal estate.  There is to my mind little or no real difference between denying 
the existence of the power to tax incomes from real and personal estate, and attaching such conditions and 
requirements to its exercise as will render it impossible or incapable of any practical operation.  You might 
just as well in this case strike at the power to reach incomes from the sources indicated as to attach these 
conditions of apportionment which no legislature can ever undertake to adopt, and which, if adopted, cannot 
be enforced with any degree of equality or fairness between the common citizens of a common country. 

The decision disregards the well-established canon of construction to which I have referred, that an act passed 
by a co-ordinate branch of the government has every presumption in its favor, and should never be declared 
invalid by the courts unless its repugnancy to the constitution is clear beyond all reasonable doubt.  It is not a 
matter of conjecture; it is the established principle that it must be clear beyond a reasonable doubt.  1 cannot 
see, in view of the past, how this case can be said to be free of doubt. 

Again, the decision not only takes from congress its rightful power of fixing the rate of taxation, but 
substitutes a rule incapable of application without producing the most monstrous inequality and injustice 
between citizens residing in different sections of their common country, such as the framers of the 
constitution never could have contemplated, such as no free and enlightened people can ever possibly 
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sanction or approve. 

The practical operation of the decision is not only to disregard the great principles of equality in taxation, but 
the further principle that in the imposition of taxes for the benefit of the government the burdens thereof 
should be imposed upon those having most ability to bear them.  This decision, in effect, works out a directly 
opposite result, in relieving the citizens having the greater ability, while the burdens of taxation are made to 
fall most heavily and oppressively upon those having the least ability.  It lightens the burden upon the larger 
number, in some states subject to the tax, and places it most unequally and disproportionately on the smaller 
number in other states. Considered in all its bearings, this decision is, in my judgment, the most disastrous 
blow ever struck at the constitutional power of congress.  It strikes down an important portion of the most 
vital and essential power of the government in practically excluding any recourse to incomes from real and 
personal estate for the purpose of raising needed revenue to meet the government's wants and necessities 
under any circumstances. 

I am therefore compelled to enter my dissent to the judgment of the court. 

Mr. Justice WHITE, dissenting. 

I deem it unnecessary to elaborate my reasons for adhering to the views hitherto expressed by me, and 
content myself with the following statement of points: 

1.  The previous opinion of the court held that the inclusion of rentals from real estate in income subject to 
taxation laid a direct tax on the real estate itself, and was therefore unconstitutional and void, unless 
apportioned.  From this position I dissented, on the ground that it overthrew the settled construction of the 
constitution, as applied in 100 years of practice, sanctioned by the repeated and unanimous decisions of this 
court, and taught by every theoretical and philosophical writer on the constitution who has expressed an 
opinion upon the subject. 

2.  The court, in its present opinion, considers that the constitution requires it to extend the former ruling yet 
further, and holds that the inclusion of revenue from personal property in an income subjected to taxation 
amounts to imposing a direct tax on the personal property, which is also void, unless apportioned.  As a tax 
on income from real and personal property is declared to be unconstitutional, unless apportioned, because it is 
equivalent to a direct tax on such property, it follows that the decision now rendered holds, not only that the 
rule of apportionment must be applied to an income tax, but also that no tax, whether direct or indirect, on 
either real and personal property, or investments, can be levied, unless by apportionment. Everything said in 
the dissent from the previous decision applies to the ruling now announced, which, I think, aggravates and 
accentuates the court's departure from the settled construction of the constitution. 

3.  The court does not now, except in some particulars, review the reasoning advanced in support of its 
previous conclusion, and therefore the opinion does not render it necessary for me to do more than refer to the 
views expressed in my former dissent, as applicable to the position now taken, and then to briefly notice the 
new matter advanced. 

4.  As, however, on the rehearing, the issues have been elaborately argued, I deem it also my duty to state 
why the reargument has in no way shaken, but, on the contrary, has strengthened, the convictions hitherto 
expressed. 
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5.  The reasons urged on the reargument seem to me to involve a series of contradictory theories: 

(a)  Thus, in answering the proposition that Hylton v. U. S., 3 Dall. 171, and the cases which followed and 
confirmed it, have settled that the word 'direct,' as used in the constitution, applies only to capitation taxes and 
taxes on land, it is first contended that this claim is unfounded, and that nothing of the kind was so decided, 
and it is then argued that 'a century of error' should furnish no obstacle to the reversal by this court of a 
continuous line of decisions interpreting the constitutional meaning of that word, if such decisions be 
considered wrong.  Whence the 'century of error' is evolved, unless the cases relied on decided that the word 
'direct' was not to be considered in its economic sense, does not appear from the argument. 

(b)  In answer to the proposition that the passage of the carriage tax act and the decision in the Hylton Case, 
which declared that act constitutional, involved the assumption that the word 'direct' in the constitution was to 
be considered as applying only to a tax on land and capitation, it is said that this view of the act and decision 
is faulty, and therefore the inference deduced from it is erroneous.  At the same time, reference is made to the 
opinion of Mr. Madison that the carriage tax act was passed in violation of the constitution, and hence that the 
decision which held it constitutional was wrong.  How that distinguished stateman could have considered that 
the act violated the constitution, and how he could have regarded the decision which affirmed its validity as 
erroneous, unless the act and decision were not in accord with his view of the meaning of the word 'direct,' 
the argument also fails to elucidate. 

6.  Attention was previously called to the fact that practically all the theoretical and philosophical writers on 
the constitution, since the carriage tax act was passed and the Hylton Case was decided, have declared that 
the word 'direct' in the constitution applies only to taxes on land and capitation taxes.  The list of writers, 
formerly referred to, with the addition of a few others not then mentioned, includes Kent, Story, Cooley, 
Miller, Bancroft, the historian of the constitution, Pomeroy, Hare, Burroughs, Ordroneaux, Black, Farrar, 
Flanders, Bateman, Petterson, and Von Holst.  How is this overwhelming consensus of publicists, of law 
writers, and historians answered?  By saying that their opinions ought not to be regarded, because they were 
all misled by the dicta in the Hylton Case into teaching an erroneous doctrine.  How, if the Hylton Case did 
not decide this question of direct taxation, it could have misled all these writers,--amount them some of the 
noblest and brightest intellects which have adorned our national life,--is not explained.  In other words, in 
order to escape the effect of the act and of the decision upon it, it is argued that they did not, by necessary 
implication, establish that direct taxes were only land and capitation taxes; and in the same breath, in order to 
avoid the force of the harmonious interpretation of the constitution by all the great writers who have 
expounded it, we are told that their views are worthless, because they were misled by the Hylton Case. 

7.  If, as is admitted, all these authors have interpreted the Hylton Case as confining direct taxes to land and 
capitation taxes, I submit that their unanimity, instead of affording foundation for the argument that they were 
misled by that case, furnishes a much better and safer guide as to what its decision necessarily implied than 
does the contention now made, unless we are to hold that all these great minds were so feeble as to be led into 
concluding that the case decided what it did not decide, and unless we are to say that the true light in regard 
to the meaning of this word 'direct' has come to no writer or thinker from that time until now. 

8.  While it is admitted that in the discussions at the bar of this court in years past, when the previous cases 
were before it, copious reference was made to the lines of authority here advanced, and that nothing new is 
now urged, we are at the same time told that, strange as it may seem, the sources of the constitution have been 
'neglected' up to the present time; and this supposed neglect is asserted in order to justify the overthrow of an 
interpretation of the constitution concluded by enactments and decisions dating from the foundation of the 
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government.  How this neglect of the sources of the constitution in the past is compatible with the admission 
that nothing new is here advanced is not explained. 

9.  Although the opinions of Kent, Story, Cooley, and all the other teachers and writers on the constitution, 
are here disregarded, in determining the constitutional meaning of the word 'direct,' the opinions of some of 
the same authors are cited as conclusive on other questions involved in this case.  Why the opinions of these 
great men should be treated as 'worthless' in regard to one question of constitutional law, and considered 
conclusive on another, remains to be discovered. 

10.  The same conflict of positions is presented in other respects.  Thus, in support of various views upon 
incidental questions, we are referred to many opinions of this court as conclusive, and at the same time we are 
told that all the decisions of this court, from the Hylton Case down to the Springer Case, in regard to direct 
taxation, are wrong, if they limit the word 'direct' to land and capitation, and must therefore be disregarded, 
because 'a century of error' does not suffice to determine a question.  How the decisions of this court settling 
one principle are to be cited as authority for that principle, and at the same time it is to be argued that other 
decisions, equally unanimous and concurrent, are no authority for another principle, involves a logical 
dilemma which cannot be solved. 

11.  In dissenting before, it was contended that the passage of the carriage tax act, and the decision of this 
court thereon, had been accepted by the legislative and executive branches of the government from that time 
to this, and that this acceptance had been manifested by conforming all taxes thereafter imposed to the rule of 
taxation thus established.  This is answered by saying that there was no such acceptance, because the mere 
abstention from the exercise of a power affords no indication of an intention to disown the power. The fallacy 
here consists in confusing action with inaction.  It was not reasoned in the previous dissent that mere inaction 
implied the lack of a governmental power, but that the definitive action in a particular way, when construed in 
connection with the Hylton decision, established a continuous governmental interpretation. 

12.  While denying that there has been any rule evolved from the Hylton Case, and applied by the 
government for the past hundred years, it is said that the results of that case were always disputed when 
enforced.  How there could be no rule, and yet the results of the rule could be disputed, is likewise a difficulty 
which is not answered. 

13.  The admission of the dispute was necessitated by the statement that when, in 1861, it was proposed to 
levy a direct tax, by apportionment, on personal property, a committee of the house of representatives 
reported that, under the Hylton Case, it could not be done.  This fact, if accurately stated, furnishes the best 
evidence of the existence of the rule which the Hylton Case had established, and shows that the decision now 
made reverses that case, and sustains the contention of the minority who voted against the carriage tax act, 
and whose views were defeated in its passage, and repudiated in the decision upon it, and have besides been 
overthrown by the unbroken history of the government, and by all the other adjudications of this court 
confirming the Hylton Case. 

14.  The decision here announced, holding that the tax on the income from real estate and the tax on the 
income from personal property and investments are direct, and therefore require apportionment, rests 
necessarily on the proposition that the word 'direct,' in the constitution, must be construed in the economic 
sense; that is to say, whether a tax be direct or indirect is to be tested by ascertaining whether it is capable of 
being shifted from the one who immediately pays it to an ultimate consumer.  If it cannot be so shifted, it is 
direct; if it can be, it is indirect.  But the word, in this sense, applies not only to the income from real estate 
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and personal property, but also to business gains, professional earnings, salaries, and all of the many sources 
from which human activity evolves profit or income without invested capital. These latter the opinion holds 
to be taxable without apportionment, upon the theory that taxes on them are 'excises,' and therefore do not 
require apportionment, according to the previous decisions of this court on the subject of income taxation.  
These decisions (Hylton v. U. S., 3 Dall. 171; Insurance Co. v. Soule, 7 Wall. 443; Bank v. Fenno, 8 Wall. 
533; Scholey v. Rew, 23 Wall. 331; Springer v. U. S., 102 U. S. 586) hold that the word 'direct,' in the 
constitution, refers only to direct takes on land, and therefore has a constitutional significance wholly 
different from the sense given to that word by the economists.  The ruling now announced overthrows all 
these decisions.  It also subverts the economic signification of the word 'direct,' which it seemingly adopts.  
Under that meaning, taxes on business gains, professional earnings, and salaries are as much direct, and 
indeed even more so, than would be taxes on invested personal property.  It follows, I submit, that the 
decision now rendered accepts a rule, and at once, in part, overthrows it.  In other words, the necessary result 
of the conclusion is to repudiate the decisions of this court previously rendered, on the ground that they 
misinterpreted the word 'direct,' by not giving it its economic sense, and then to decline to follow the 
economic sense, because of the previous decisions.  Thus the adoption of the economic meaning of the word 
destroys the decisions, and they, in turn, destroy the rule established.  It follows, it seems to me, that the 
conclusion now announced rests neither upon the economic sense of the word 'direct,' nor the constitutional 
significance of that term.  But it must rest upon one or the other, to be sustained.  Resting on neither, it has, to 
my mind, no foundation in reason whatever. 

15.  This contradiction points in the strongest way to what I conceive to be the error of changing at this late 
day a settled construction of the constitution.  It demonstrates, I think, how conclusively the previous cases 
have determined every question involved in this, and shows that the doctrine cannot be now laid down that 
the word 'direct,' in the constitution, is to be interpreted in the economic sense, and be consistently 
maintained. 

16.  The injustice of the conclusion points to the error of adopting it.  It takes invested wealth, and reads it 
into the constitution as a favored and protected class of property, which cannot be taxed without 
apportionment, while it leaves the occupation of the minister, the doctor, the professor, the lawyer, the 
inventor, the author, the merchant, the mechanic, and all other forms of industry upon which the prosperity of 
a people must depend, subject to taxation without that condition.  A rule which works out this result, which, it 
seems to me, stultifies the constitution by making it an instrument of the most grievous wrong, should not be 
adopted, especially when, in order to do so, the decisions of this court, the opinions of the law writers and 
publicists, tradition, practice, and the settled policy of the government, must be overthrown. 

17.  Nor is the wrong which this conclusion involves mitigated by the contention that the doctrine of 
apportionment now here applied to indirect as well as direct taxes on all real estate and invested personal 
property leaves the government with ample power to reach such property by taxation, and make it bear its just 
part of the public burdens.  On the contrary, instead of doing this, it really deprives the government of the 
ability to tax such property at all, because the tax, it is now held, must be imposed by the rule of 
apportionment according to population.  The absolute inequality and injustice of taxing wealth by reference to 
population, and without regard to the amount of the wealth taxed, are so manifest that this system should not 
be extended beyond the settled rule which confines it to direct taxes on real estate.  To destroy the fixed 
interpretation of the constitution, by which the rule of apportionment according to population is confined to 
direct taxes on real estate so as to make that rule include indirect taxes on real estate and taxes, whether direct 
or indirect, on invested personal property, stocks, bonds, etc., reads into the constitution the most flagrantly 
unjust, unequal, and wrongful system of taxation known to any civilized government.  This strikes me as too 
clear for argument.  I can conceive of no greater injustice than would result from imposing on 1,000,000 of 
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people in one state, having only $10,000,000 of invested wealth, the same amount of tax as that imposed on 
the like number of people in another state, having 50 times that amount of invested wealth.  The application 
of the rule of apportionment by population to invested personal wealth would not only work out this wrong, 
but would ultimately prove a self-destructive process, from the facility with which such property changes its 
situs.  If so taxed, all property of this character would soon be transferred to the states where the sum of 
accumulated wealth was greatest in proportion to population, and where, therefore, the burden of taxation 
would be lightest; and thus the mighty wrong resulting from the very nature of the extension of the rule 
would be aggravated. It is clear, then, I think, that the admission of the power of taxation in regard to invested 
personal property, coupled with the restriction that the tax must be distributed by population, and not by 
wealth, involves a substantial denial of the power itself, because the condition renders its exercise practically 
impossible. To say a thing can only be done in a way which must necessarily bring about the grossest wrong 
is to delusively admit the existence of the power, while substantially denying it; and the grievous results sure 
to follow from any attempt to adopt such a system are so obvious that my mind cannot fail to see that if a tax 
on invested personal property were imposed by the rule of population, and there were no other means of 
preventing its enforcement, the red specter of revolution would shake our institutions to their foundation. 

18.  This demonstrates the fallacy of the proposition that the interpretation of the constitution now announced 
concedes to the national government ample means to sustain itself by taxation in an extraordinary 
emergency.  It leaves only the tariff or impost, excise taxation, and the direct or indirect taxes on the vital 
energies of the country, which, as I have said, the opinion now holds are not subject to the rule of 
apportionment.  In case of foreign war, embargo, blockade, or other international complications, the means of 
support from tariff taxation would disappear; none of the accumulated invested property of the country could 
be reached, except according to the impracticable rule of apportionment; and even indirect taxation on real 
estate would be unavailable, for the opinion now announces that the rule of apportionment applies to an 
indirect as well as a direct tax on such property.  The government would thus be practically deprived of the 
means of support. 

19.  The claim that the states may pay the amount of the apportioned tax, and thus save the injustice to their 
citizens resulting from its enforcement, does not render the conclusion less hurtful.  In the first place, the fact 
that the state may pay the sum apportioned in no way lessens the evil, because the tax, being assessed by 
population, and not by wealth, must, however paid, operate the injustice which I have just stated.  Moreover, 
the contention that a state could, by payment of the whole sum of a tax on personal property, apportioned 
according to population, relieve the citizen from grievous wrong to result from its enforcement against his 
property, is an admission that the collection of such tax against the property of the citizen, because of its 
injustice, would be practically impossible.  If substantially impossible of enforcement against the citizen's 
property, it would be equally so as against the state, for there would be no obligation on the state to pay, and 
thus there would be no power whatever to enforce. Hence, the decision now rendered, so far as taxing real 
and personal property and invested wealth is concerned, reduces the government of the United States to the 
paralyzed condition which existed under the Confederation, and to remove which the constitution of the 
United States was adopted. 

20.  The suggestion that, if the construction now adopted by the court brings about hurtful results, it can be 
cured by an amendment to the constitution, instead of sustaining the conclusion reached, shows its fallacy.  
The Hylton Case was decided more than 100 years ago.  The income tax laws of the past were enacted also 
years ago. At the time they were passed, the debates and reports conclusively show that they were made to 
conform to the rulings in the Hylton Case.  Since all these things were done, the constitution has been 
repeatedly amended.  These amendments followed the Civil War, and were adopted for the purpose of 
supplying defects in the national power.  Can it be doubted that if an intimation had been conveyed that the 
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decisions of this court would or could be overruled, so as to deprive the government of an essential power of 
taxation, the amendments would have rendered such a change of ruling impossible?  The adoption of the 
amendments, none of which repudiated the uniform policy of the government, was practically a ratification of 
that policy, and an acquiescence in the settled rule of interpretation theretofore adopted. 

21.  It is, I submit, greatly to be deplored that after more than 100 years of our national existence, after the 
government has withstood the strain of foreign wars and the dread ordeal of civil strife, and its people have 
become united and powerful, this court should consider itself compelled to go back to a long repudiated and 
rejected theory of the constitution, by which the government is deprived of an inherent attribute of its being,--
a necessary power of taxation. 

Footnotes: 

FN1  By Mr. Worthington C. Ford in The Nation, April 25, 1895; republished in 51 Alb. Law J. 292. 

FN2  Brown v. Maryland, 12 Wheat. 419, 444; Weston v. City Council, 2 Pet. 449; Dobbins v. 
Commissioners, 16 Pet. 435; Almy v. California, 24 How. 169; Railroad Co. v. Jackson, 7 Wall. 262; Cook v. 
Pennsylvania, 97 U. S. 566; Philadelphia & S. S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118; 
Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 1380; Telegraph Co. v. Adams, 155 U. S. 688, 15 Sup. 
Ct. 268, 360. 

FN3  Collector v. Day, 11 Wall. 113; U. S. v. Railroad Co., 17 Wall. 322, 332; Van Brocklin v. Tennessee, 
117 U. S. 151, 178, 6 Sup. Ct. 670; Mercantile Bank v. City of New York, 121 U. S. 138, 162, 7 Sup. Ct. 826.  
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Ashcroft v. Blunt,  696 S.W.2d 329 (Mo. 1985)
Supreme Court of Missouri, 

En Banc. 

STATE ex rel. John D. ASHCROFT, Governor, Relator, 

v. 

Roy D. BLUNT, Secretary of State, Respondent. 

No. 67433. 

Sept. 16, 1985.

PER CURIAM. 

This cause came on for expedited hearing and arguments September 13, 1985, on Relator's Petition in 
Mandamus, Respondent's Return and Relator's Reply to Respondent's Return.   The operative facts are 
undisputed. 

During the First Regular Session of the 83rd General Assembly the house passed House Committee 
Substitute for Senate Committee Substitute for Senate Bills 156, 14, 149, 155 and 181.   This bill differed 
from the version passed by the senate, and a conference committee consisting of members of both houses was 
convened.   The conference committee prepared a report in which each house receded from its position on 
certain points.   To reflect the agreement the conference committee prepared a series of amendments for 
enactment by each house.   Each house in turn, then, voted (1) to accept the conference committee report, and 
(2) to finally pass the bill as amended by the conference committee report.   Action was completed on June 
15, 1985, the constitutionally mandated date after which bills may not be further considered.  Mo. Const. Art. 
III, Sec. 20. 

Conference Committee Amendment No. 2, among other things, treated the Missouri Rape Statute, section 
566.030, RSMo 1984 Supp., in three places.   The amendment made the following changes in the house 
version of the bill: 

(1) "Further amend said Bill, Page 1, in the Title, Line 4, by inserting after the figure '548.243' the figure 
'566.030.' " 

This amendment called for listing section 566.030 in the title among the sections to be repealed. 

(2) "Further amend said bill, Page 1, Section 1, Line 3 by inserting after the figure '548.243' the figure 
'566.030.' " 
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This amendment listed section 566.030 in the text of the bill among the sections to be repealed. 

(3) "Further amend said Bill, Page 1, Section 1, Line 5 by inserting after the figure '565.065' the figure 
'566.030.' " 

This listed section 566.030 among the sections to be reenacted.   The net effect of Amendment No. 2 is to 
repeal section 566.030 and then to immediately reenact it in identical language.   The Court need not 
speculate why the legislature chose to do this rather than simply leaving the section as it is. 

Following the enactment of the bill it became the duty of the clerical employees of the senate, in which the 
bill had originated, to prepare the authentic text of the bill for "enrolling, engrossing, and the signing in open 
session by officers of the respective houses...."  Mo. Const., Art. III, Sec. 20(a).   A fifteen day period is 
allowed for this purpose after which the houses may no longer consider legislation.   The bill must then be 
presented to the governor on the same day on which it was signed. 

The clerical employees prepared and caused to be printed, with the legend,  "truly agreed to and finally 
passed," a text which carried out directions (1) and (2) of conference committee amendment No. 2, but did 
not carry out direction (3).   This text, on its face, repealed section 566.030.   The erroneous text was 
authenticated by the signatures of the speaker of the house and the president pro tempore of the senate and 
duly presented to the governor, who affixed his signature on August 8, 1985, a date within the forty-five day 
period allotted to him by Mo. Const. Art. III, Sec. 31.   The signed bill was duly transmitted to the secretary 
of state for deposit and publication as required by section 2.010, RSMo 1978. 

When the variance was discovered, the governor, on September 6, 1985, addressed a communication to the 
secretary of state enclosing a "corrected" first page of the bill and requesting its substitution.   The "corrected" 
page purported to reflect the directions of conference committee amendment No. 2. The secretary of state, by 
letter dated September 10, 1985, declined to make the substitution, taking the position that he had no 
authority to make the requested alteration or substitution in a signed bill previously deposited with him. 

On September 11, 1985, the governor filed the petition for writ of mandamus directed to the secretary of state 
to compel him to accept the filing and make the substitution.   The secretary of state waived the issuance of 
an alternative writ and filed a return, admitting the operative facts as set out in the petition but claiming that 
he had no authority to make the alteration or substitution as requested, and suggesting that the problem could 
be corrected by the Revisor of Statutes. 

Elementary principles of government show that House Committee Substitute for Senate Committee Substitute 
for Senate Bills 156, 14, 149, 155 and 181, 83rd General Assembly, never took effect as law.   The senate and 
the house must agree on the exact text of any bill before they may send it to the governor.   There may not be 
the slightest variance.   The exact bill passed by the houses must be presented to and signed by the governor 
before it may become law (laying aside as not presently material alternative procedure by which a bill may 
become law without the governor's signature.)   The governor has no authority to sign into law a bill which 
varies in any respect from the bill passed by the houses. 

The bill passed by the houses never reached the governor.   It was inadvertently modified in route. [FN1]  No 
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clerical employee has the authority to make any addition, deletion or modification in a bill as passed by both 
houses.   Nor does it make any difference that the bill signed by the governor was the one signed by the 
speaker of the house and the president pro tempore of the senate and duly transmitted to him by the senate.   
The authenticating officers have no more authority than does an enrolling clerk to make any change in the bill 
passed by the houses.   If this were not so then these officers could enact legislation by their signatures which 
the houses have not passed and could lay that legislation before the governor for signature. 

The provisions of Article III, Sec. 20(a) for signing of bills in "open session" do not change the conclusion 
just expressed.   These provisions are designed to promote accuracy and to detect errors.   But legislation 
cannot be changed during the enrolling period, if the period for considering bills specified in section 20 has 
expired.   The officers had authority to sign only the bill which the two houses had passed.   The absence of 
any objection at the signing stage does not convert into legislation a law which the legislature had no power 
to enact.   So the certification was not effective to change the bill which the houses passed. 

This Court has no authority to speculate whether the governor would have signed the bill which passed the 
houses.   The bill he signed, on its face, repealed the rape statute, section 566.030, RSMo 1984 Supp., which 
the legislature did not do.   He signed a different bill.   By the time the error was discovered, his time for 
acting on the bill had expired. 

State ex rel. Schmoll v. Drabelle, 261 Mo. 515, 170 S.W. 465 (Mo. banc 1914), involved a similar problem.   
A bill signed by the presiding officers of both houses was sent to the governor, who affixed his signature.   
The House Journal listed one representative as voting both for and against the bill. Without his affirmative 
vote the bill would not have passed.   The Court held the bill was not shown to have been constitutionally 
passed, and that the Court could notice the defect even though no objection had been voiced when the bill 
was called up for signing by the speaker.   The Court issued a writ of mandamus to render the bill ineffective. 

This is an actual controversy.   The secretary of state has refused to take the action the governor requests.   
His refusal is understandable, for he had previously received a duly authenticated bill.   When it is shown by 
unassailable proof, including the journals of the houses, that the bill signed by the governor was not passed by 
the houses, the bill is a nullity and the secretary of state has no discretion.   He may not publish the bill as 
law. This Court may issue and determine original remedial writs.  Art. V., § 4, Mo. Const.1945, as amended 
1970.   Issuance of a writ is discretionary and the Court exercises its discretion in favor of issuance in this 
case.   This action involves statewide elected officials and an act of the General Assembly;  the issue is of 
general public interest and importance;  and under the time constraints present, there is no adequate legal 
remedy, and no time for address to a lower court. 

The bill as signed by the governor will apparently take effect on September 28, 1985, and it is appropriate for 
the Court to interdict the enrollment and publication of this bill, which is not law.   When a proper case or 
controversy is presented, "It is, emphatically, the province and duty of the judicial department to say what the 
law is."  Marbury v. Madison, 5 U.S. (1 Cranch) 49, 70, 2 L.Ed. 60 (1803);  United States v. Nixon, 418 U.S. 
683, 94 S.Ct. 3090, 41 L.Ed.2d (1974).   Such a proper case is before us. 

The petition is treated as sounding in prohibition, and a writ of prohibition is made absolute to prohibit the 
secretary of state from enrolling and publishing any version of House Committee Substitute for Senate 
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Committee Substitute for Senate Bills 156, 14, 149, 155 and 181, First Regular Session, 83rd General 
Assembly.   All statutes purported to be repealed or otherwise affected by said act remain as they existed 
prior to the act. 

All concur. 

Footnote: 

FN1. The Court has no occasion to consider the powers of the Legislative Research Committee to "correct all 
manifest clerical errors" and "supply any obvious omission or inaccuracy."  § 3.060, RSMo 1978. The bill 
signed by the governor disclosed no error on its face and contained no obvious omission or inaccuracy. 
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FOREWORD
 
     First published in 1953 by the Committee on the Judiciary of
the House of Representatives, this 22nd edition of "How Our Laws
Are Made" reflects changes in congressional procedures since the
21st edition, which was revised and updated in 1997.  This
edition was prepared by the Office of the Parliamentarian of the
U.S. House of Representatives in consultation with the Office of
the Parliamentarian of the U.S. Senate. 
 
     The framers of our Constitution created a strong federal
government resting on the concept of "separation of powers."
 
     In Article I, Section 1, of the Constitution, the
Legislative Branch is created by the following language: "All
legislative Powers herein granted shall be vested in a Congress
of the United States, which shall consist of a Senate and House
of Representatives." 
 
     Upon this elegant, yet simple, grant of legislative powers
has grown an exceedingly complex and evolving legislative
process.  To aid the public's understanding of the legislative
process, we have revised this popular brochure.  For more
detailed information on how our laws are made and for the text of
the laws themselves, the reader should refer to government
internet sites or pertinent House and Senate publications
available from the Superintendent of Documents, U.S. Government
Printing Office, Washington, D.C. 20402.
 
Charles W. Johnson
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                    HOW OUR LAWS ARE MADE
 
I. INTRODUCTION
 
     This brochure is intended to provide a basic outline of the
numerous steps of our federal lawmaking process from the source
of an idea for a legislative proposal through its publication as
a statute.  The legislative process is a matter about which every
citizen should be well informed in order to understand and
appreciate the work of Congress.
 
     It is hoped that this guide will enable every citizen to
gain a greater understanding of the federal legislative process
and its role as one of the foundations of our representative
system.  One of the most practical safeguards of the American
democratic way of life is this legislative process with its
emphasis on the protection of the minority, allowing ample
opportunity to all sides to be heard and make their views known. 
The fact that a proposal cannot become a law without
consideration and approval by both Houses of Congress is an
outstanding virtue of our bicameral legislative system.  The open
and full discussion provided under the Constitution often results
in the notable improvement of a bill by amendment before it
becomes law or in the eventual defeat of an inadvisable proposal.
 
     As the majority of laws originate in the House of
Representatives, this discussion will focus principally on the
procedure in that body. 
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II. THE CONGRESS
 
     Article I, Section 1, of the United States Constitution,
provides that: 
 
     All legislative Powers herein granted shall be vested in a
Congress of the United States, which shall consist of a Senate
and House of Representatives. 
 
     The Senate is composed of 100 Members-two from each state,
regardless of population or area-elected by the people in
accordance with the 17th Amendment to the Constitution.  The 17th
Amendment changed the former constitutional method under which
Senators were chosen by the respective state legislatures.  A
Senator must be at least 30 years of age, have been a citizen of
the United States for nine years, and, when elected, be a
resident of the state for which the Senator is chosen.  The term
of office is six years and one-third of the total membership of
the Senate is elected every second year.  The terms of both
Senators from a particular state are arranged so that they do not
terminate at the same time.  Of the two Senators from a state
serving at the same time the one who was elected first-or if both
were elected at the same time, the one elected for a full term-is
referred to as the "senior" Senator from that state.  The other
is referred to as the "junior" Senator.  If a Senator dies or
resigns during the term, the governor of the state must call a
special election unless the state legislature has authorized the
governor to appoint a successor until the next election, at which
time a successor is elected for the balance of the term.  Most of
the state legislatures have granted their governors the power of
appointment. 
 
     Each Senator has one vote.
 
     As constituted in the 105th Congress, the House of
Representatives is composed of 435 Members elected every two
years from among the 50 states, apportioned to their total
populations.  The permanent number of 435 was established by
federal law following the Thirteenth Decennial Census in 1910, in
accordance with Article I, Section 2, of the Constitution.  This
number was increased temporarily to 437 for the 87th Congress to
provide for one Representative each for Alaska and Hawaii.  The
Constitution limits the number of Representatives to not more
than one for every 30,000 of population.  Under a former
apportionment in one state, a particular Representative
represented more than 900,000 constituents, while another in the
same state was elected from a district having a population of
only 175,000.  The Supreme Court has since held unconstitutional
a Missouri statute permitting a maximum population variance of
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3.1 percent from mathematical equality.  The Court ruled in
Kirkpatrick v. Preisler, 394 U.S. 526 (1969), that the variances
among the districts were not unavoidable and, therefore, were
invalid.  That decision was an interpretation of the Court's
earlier ruling in Wesberry v. Sanders, 376 U.S. 1 (1964), that
the Constitution requires that "as nearly as is practicable one
man's vote in a congressional election is to be worth as much as
another's."  
 
     A law enacted in 1967 abolished all "at-large" elections
except in those less populous states entitled to only one
Representative.  An "at-large" election is one in which a
Representative is elected by the voters of the entire state
rather than by the voters in a congressional district within the
state. 
 
     A Representative must be at least 25 years of age, have been
a citizen of the United States for seven years, and, when
elected, be a resident of the state in which the Representative
is chosen.  If a Representative dies or resigns during the term,
the governor of the state must call a special election pursuant
to state law for the choosing of a successor to serve for the
unexpired portion of the term. 
 
     Each Representative has one vote.
 
     In addition to the Representatives from each of the States,
a Resident Commissioner from the Commonwealth of Puerto Rico and
Delegates from the District of Columbia, American Samoa, Guam,
and the Virgin Islands are elected pursuant to federal law.  The
Resident Commissioner and the Delegates have most of the
prerogatives of Representatives including the right to vote in
committees to which they are elected.  However, the Resident
Commissioner and the Delegates do not have the right to vote on
matters before the House.
 
     Under the provisions of Section 2 of the 20th Amendment to
the Constitution, Congress must assemble at least once every
year, at noon on the 3rd day of January, unless by law they
appoint a different day.
 
     A Congress lasts for two years, commencing in January of the
year following the biennial election of Members.  A Congress is
divided into two sessions.
 
The Constitution authorizes each House to determine the rules of
its proceedings.  Pursuant to that authority, the House of
Representatives adopts its rules on the opening day of each
Congress.  The Senate considers itself a continuing body and
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operates under continuous standing rules that it amends from time
to time.
 
     Unlike some other parliamentary bodies, both the Senate and
the House of Representatives have equal legislative functions and
powers with certain exceptions.  For example, the Constitution
provides that only the House of Representatives originate revenue
bills.  By tradition, the House also originates appropriation
bills.  As both bodies have equal legislative powers, the
designation of one as the "upper" House and the other as the
"lower" House is not appropriate.
 
The chief function of Congress is the making of laws.  In
addition, the Senate has the function of advising and consenting
to treaties and to certain nominations by the President.  However 
under the 25th Amendment to the Constitution, both Houses confirm
the President's nomination for Vice-President when there is a
vacancy in that office.  In the matter of impeachments, the House
of Representatives presents the charges-a function similar to
that of a grand jury-and the Senate sits as a court to try the
impeachment.  No impeached person may be removed without a
two-thirds vote of the Senate.  The Congress also plays a role in
presidential elections.  Both Houses meet in joint session on the
sixth day of January, following a presidential election, unless
by law they appoint a different day, to count the electoral
votes.  If no candidate receives a majority of the total
electoral votes, the House of Representatives, each state
delegation having one vote, chooses the President from among the
three candidates having the largest number of electoral votes. 
The Senate, each Senator having one vote, chooses the Vice President 
from the two candidates having the largest number of votes for that 
office. 
 
III. SOURCES OF LEGISLATION
 
     Sources of ideas for legislation are unlimited and proposed
drafts of bills originate in many diverse quarters.  Primary
among these is the idea and draft conceived by a Member or
Delegate.  This may emanate from the election campaign during
which the Member had promised, if elected, to introduce
legislation on a particular subject.  The Member may have also
become aware after taking office of the need for amendment to or
repeal of an existing law or the enactment of a statute in an
entirely new field. 
 
     In addition, the Member's constituents, either as
individuals or through citizen groups may avail themselves of the
right to petition and transmit their proposals to the Member. 
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The right to petition is guaranteed by the First Amendment to the
Constitution.  Many excellent laws have originated in this way,
as some organizations, because of their vital concern with
various areas of legislation, have considerable knowledge
regarding the laws affecting their interests and have the
services of legislative draftspersons for this purpose.  
Similarly, state legislatures may "memorialize" Congress to 
enact specified federal laws by passing resolutions
to be transmitted to the House and Senate as memorials.  If
favorably impressed by the idea, the Member may introduce the
proposal in the form in which it has been submitted or may
redraft it.  In any event, the Member may consult with the
Legislative Counsel of the House or the Senate to frame the ideas
in suitable legislative language and form.
 
     In modern times, the "executive communication" has become a
prolific source of legislative proposals.  The communication is 
usually in the form of a message or letter from a member of the 
President's Cabinet, the head of an independent agency, or the
President transmitting a draft of a proposed bill to the Speaker
of the House of Representatives and the President of the Senate. 
Despite the structure of separation of powers, Article II,
Section 3, of the Constitution imposes an obligation on the
President to report to Congress from time to time on the "State
of the Union" and to recommend for consideration such measures as
the President considers necessary and expedient.  Many of these
executive communications follow on the President's message to
Congress on the state of the Union.  The communication is then
referred to the standing committee or committees having
jurisdiction of the subject matter of the proposal.  The chairman
or the ranking minority member of the relevant committee usually
introduces the bill promptly either in the form in which it was
received or with desired changes.  This practice is usually
followed even when the majority of the House and the President
are not of the same political party, although there is no
constitutional or statutory requirement that a bill be introduced
to effectuate the recommendations.  The committee or one of its
subcommittees may also decide to examine the communication to
determine whether a bill should be introduced.  The most
important of the regular executive communications is the annual
message from the President transmitting the proposed budget to
Congress.  The President's budget proposal, together with
testimony by officials of the various branches of the government
before the Appropriations Committees of the House and Senate, is
the basis of the several appropriation bills that are drafted by
the Committee on Appropriations of the House. 
 
     Many of the executive departments and independent agencies
employ legislative counsels who are charged with the drafting of
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bills.  These legislative proposals are forwarded to Congress
with a request for their enactment.
 
     The drafting of statutes is an art that requires great
skill, knowledge, and experience.  In some instances, a draft is
the result of a study covering a period of a year or more by a
commission or committee designated by the President or a member
of the cabinet.  The Administrative Procedure Act and the Uniform
Code of Military Justice are two examples of enactments resulting
from such studies.  In addition, congressional committees
sometimes draft bills after studies and hearings covering periods
of a year or more. 
 
IV. FORMS OF CONGRESSIONAL ACTION
 
     The work of Congress is initiated by the introduction of a
proposal in one of four forms: the bill, the joint resolution,
the concurrent resolution, and the simple resolution.  The most
customary form used in both Houses is the bill.  During the 105th
Congress (1997-1998), 7,529 bills and 200 joint resolutions were
introduced in both Houses.  Of the total number introduced, 4,874
bills and 140 joint resolutions originated in the House of
Representatives.
 
     For the purpose of simplicity, this discussion will be
confined generally to the procedure on a House of Representatives
bill, with brief comment on each of the forms. 
 
BILLS
 
     A bill is the form used for most legislation, whether
permanent or temporary, general or special, public or private.
 
The form of a House bill is as follows:
 
     A BILL
 
     For the establishment, etc. [as the title may be].
 
     Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That, etc.
 
     The enacting clause was prescribed by law in 1871 and is
identical in all bills, whether they originate in the House of
Representatives or in the Senate. 
 
     Bills may originate in either the House of Representatives
or the Senate with one notable exception provided in the
Constitution.  Article I, Section 7, of the Constitution provides
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that all bills for raising revenue shall originate in the House
of Representatives but that the Senate may propose or concur with
amendments.  By tradition, general appropriation bills also
originate in the House of Representatives.
 
     There are two types of bills-public and private.  A public
bill is one that affects the public generally.  A bill that
affects a specified individual or a private entity rather than
the population at large is called a private bill.  A typical
private bill is used for relief in matters such as immigration
and naturalization and claims against the United States. 
 
     A bill originating in the House of Representatives is
designated by the letters "H.R." followed by a number that it
retains throughout all its parliamentary stages.  The letters
signify "House of Representatives" and not, as is sometimes
incorrectly assumed, "House resolution."  A Senate bill is
designated by the letter "S." followed by its number.  The term
"companion bill" is used to describe a bill introduced in one
House of Congress that is similar or identical to a bill
introduced in the other House of Congress.
 
     A bill that has been agreed to in identical form by both
bodies becomes the law of the land only after-
 
(1)  Presidential approval; or  
(2)  failure by the President to return it with objections to the
House in which it originated within 10 days while Congress is in
session; or  
(3)  the overriding of a presidential veto by a two-thirds vote
in each House.
 
     It does not become law without the President's signature if
Congress by their final adjournment prevent its return with
objections.  This is known as a "pocket veto."  For a discussion
of presidential action on legislation, see Part XVIII.
 
JOINT RESOLUTIONS
 
     Joint resolutions may originate either in the House of
Representatives or in the Senate-not, as is sometimes incorrectly
assumed, jointly in both Houses.  There is little practical
difference between a bill and a joint resolution and the two
forms are often used interchangeably.  One difference in form is
that a joint resolution may include a preamble preceding the
resolving clause.  Statutes that have been initiated as bills
have later been amended by a joint resolution and vice versa. 
Both are subject to the same procedure except for a joint
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resolution proposing an amendment to the Constitution.  When a
joint resolution amending the Constitution is approved by
two-thirds of both Houses, it is not presented to the President
for approval.  Following congressional approval, a joint
resolution to amend the Constitution is sent directly to the
Archivist of the United States for submission to the several
states where ratification by the legislatures of three-fourths of
the states within the period of time prescribed in the joint
resolution is necessary for the amendment to become part of the
Constitution. 
 
The form of a House joint resolution is as follows:
 
     JOINT RESOLUTION
 
     Authorizing, etc. [as the title may be].
 
     Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That all, etc.
 
     The resolving clause is identical in both House and Senate
joint resolutions as prescribed by statute in 1871.  It is
frequently preceded by a preamble consisting of one or more
"whereas" clauses indicating the necessity for or the
desirability of the joint resolution. 
 
     A joint resolution originating in the House of
Representatives is designated "H.J. Res." followed by its
individual number which it retains throughout all its
parliamentary stages.  One originating in the Senate is
designated "S.J. Res." followed by its number. 
 
     Joint resolutions, with the exception of proposed amendments
to the Constitution, become law in the same manner as bills.
 
CONCURRENT RESOLUTIONS
 
A matter affecting the operations of both Houses is usually
initiated by a concurrent resolution.  In modern
practice, and as determined by the Supreme Court in INS v.
Chadha, 462 U.S. 919 (1983), concurrent and simple resolutions
normally are not legislative in character since not "presented"
to the President for approval, but are used merely for expressing
facts, principles, opinions, and purposes of the two Houses. A
concurrent resolution is not equivalent to a bill and its use is
narrowly limited within these bounds.
 
     The term "concurrent," like "joint," does not signify
simultaneous introduction and consideration in both Houses.
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     A concurrent resolution originating in the House of
Representatives is designated "H. Con. Res." followed by its
individual number, while a Senate concurrent resolution is
designated "S. Con. Res." together with its number.  On approval
by both Houses, they are signed by the Clerk of the House and the
Secretary of the Senate and transmitted to the Archivist of the
United States for publication in a special part of the Statutes
at Large volume covering that session of Congress. 
 
SIMPLE RESOLUTIONS
 
     A matter concerning the rules, the operation, or the opinion
of either House alone is initiated by a simple resolution.  A
resolution affecting the House of Representatives is designated
"H. Res." followed by its number, while a Senate resolution is
designated "S. Res." together with its number.  Simple
resolutions are considered only by the body in which they were
introduced.  Upon adoption, simple resolutions are attested to by
the Clerk of the House of Representatives or the Secretary of the
Senate and are published in the Congressional Record. 
 
V. INTRODUCTION AND REFERRAL TO COMMITTEE
 
     Any Member, the Resident Commissioner from Puerto Rico, or
the Delegates in the House of Representatives may introduce a
bill at any time while the House is in session by simply placing
it in the "hopper," a wooden box provided for that purpose
located on the side of the rostrum in the House Chamber. 
Permission is not required to introduce the measure.  Printed
blank forms for an original bill are available through the
Clerk's office.  The Member introducing the bill is known as the
sponsor. An unlimited number of Members may co-sponsor a bill. 
To prevent the possibility that a bill might be introduced in the
House on behalf of a Member without that Member's prior approval,
the sponsor's signature must appear on the bill before it is
accepted for introduction.   Members who co-sponsor a bill upon
its date of introduction are original co-sponsors.  Members who
co-sponsor a bill after its introduction are additional
co-sponsors.  Co-sponsors are not required to sign the bill.  A
Member may not be added or deleted as a co-sponsor after the bill
has been reported by the last committee authorized to consider
it, but in no event shall the Speaker entertain a request to
delete the name of the sponsor.  In the Senate, unlimited
multiple sponsorship of a bill is permitted.  Occasionally, a
Member may insert the words "by request" after the Member's name
to indicate that the introduction of the measure is at the
suggestion of some other person or group. 
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     In the Senate, a Senator usually introduces a bill or
resolution by presenting it to one of the clerks at the Presiding
Officer's desk, without commenting on it from the floor of the
Senate.  However, a Senator may use a more formal procedure by
rising and introducing the bill or resolution from the floor.  A
Senator usually makes a statement about the measure when
introducing it on the floor.  Frequently, Senators obtain consent
to have the bill or resolution printed in the body of the
Congressional Record following their formal statement.
 
     If any Senator objects to the introduction of a bill or
resolution, the introduction of the bill or resolution is
postponed until the next day.  If there is no objection, the bill
is read by title and referred to the appropriate committee.
 
     In the House of Representatives, it is no longer the custom
to read bills-even by title-at the time of introduction.  The
title is entered in the Journal and printed in the Congressional
Record, thus preserving the purpose of the custom.  The bill is
assigned its legislative number by the Clerk.  The bill is then
referred as required by the rules of the House to the appropriate
committee or committees by the Speaker, the Member elected by 
the Members to be the Presiding Officer of the House, with the 
assistance of the Parliamentarian.  The bill number and committee 
referral appear in the next issue of the Congressional Record.  
It is then sent to the Government Printing Office where it is 
printed in its introduced form and printed copies are made available 
in the document rooms of both Houses.  Printed and electronic 
versions of the bill are also made available to the public.  
 
     Copies of the bill are sent to the office of the chairman of
the committee to which it has been referred.  The clerk of the
committee enters it on the committee's Legislative Calendar.
 
     Perhaps the most important phase of the legislative process
is the action by committees.  The committees provide the most
intensive consideration to a proposed measure as well as the
forum where the public is given their opportunity to be heard.  A
tremendous volume of work, often overlooked by the public, is
done by the Members in this phase.  There are, at present, 19
standing committees in the House and 16 in the Senate as well as
several select committees.  In addition, there are four standing
joint committees of the two Houses, that have oversight
responsibilities but no legislative jurisdiction.  The House may
also create select committees or task forces to study specific
issues and report on them to the House.  A task force may be
established formally through a resolution passed by the House or
informally through an organization of interested Members and

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.033a.htm (12 of 65) [1/9/2007 5:20:04 AM]



HOW OUR LAWS ARE MADE

committees by the House leadership.
 
     Each committee's jurisdiction is divided into certain
subject matters under the rules of each House and all measures
affecting a particular area of the law are referred to the
committee with jurisdiction over the particular subject matter. 
For example, the Committee on the Judiciary in the House has
jurisdiction over measures relating to judicial proceedings
generally, and 17 other categories, including constitutional
amendments, immigration and naturalization, bankruptcy, patents,
copyrights, and trademarks.  In total, the rules of the House and
of the Senate each provide for over 200 different classifications
of measures to be referred to committees.  Until 1975, the
Speaker of the House could refer a bill to only one committee. 
In modern practice, the Speaker may refer an introduced bill to
multiple committees for consideration of those provisions of the
bill within the jurisdiction of each committee concerned.  The
Speaker must designate a primary committee of jurisdiction on
bills referred to multiple committees.  The Speaker may place
time limits on the consideration of bills by all committees, but
usually time limits are placed only on additional committees. 
Additional committees are committees other than the primary
committee to which a bill has been referred, either initially on
its introduction or sequentially following the report of the
primary committee.  A time limit would be placed on an additional
committee only when the primary committee has reported its
version to the House.
 
     Membership on the various committees is divided between the
two major political parties.  The proportion of the Members of
the minority party to the Members of the majority party is
determined by the majority party, except that half of the members
on the Committee on Standards of Official Conduct are from the
majority party and half from the minority party.  The respective
party caucuses nominate Members of the caucus to be elected to
each standing committee at the beginning of each Congress. 
Membership on a standing committee during the course of a
Congress is contingent on continuing membership in the party
caucus that nominated the Member for election to the committee. 
If the Member ceases to be a Member of the party caucus, the
Member automatically ceases to be a member of the standing
committee. 
 
     Members of the House may serve on only two committees and
four subcommittees with certain exceptions.  However, the rules
of the caucus of the majority party in the House provide that a
Member may be chairman of only one subcommittee of a committee or
select committee with legislative jurisdiction, except for
certain committees performing housekeeping functions and joint
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committees.
 
     A Member usually seeks election to the committee that has
jurisdiction over a field in which the Member is most qualified
and interested.  For example, the Committee on the Judiciary
traditionally is composed almost entirely of lawyers.  Many
Members are nationally recognized experts in the specialty of
their particular committee or subcommittee. 
 
     Members rank in seniority in accordance with the order of
their appointment to the full committee and the ranking majority
member with the most continuous service is usually elected
chairman.  The rules of the House require that committee chairmen
be elected from nominations submitted by the majority party
caucus at the commencement of each Congress.  No Member of the
House may serve as chairman of the same standing committee or of
the same subcommittee thereof for more than three consecutive
Congresses.
 
     The rules of the House prohibit a committee that maintains a
subcommittee on oversight from having more than six subcommittees
with the exception of the Committee on Appropriations and the
Committee on Government Reform.
 
     Each committee is provided with a professional staff to
assist it in the innumerable administrative details involved in 
the consideration of bills and its oversight responsibilities. 
For standing committees, the professional staff is limited to 30
persons appointed by a vote of the committee. Two-thirds of the
committee staff are selected by a majority vote of the majority
committee members and one-third of the committee staff are
selected by a majority vote of minority committee members.  All
staff appointments are made without regard to race, creed, sex,
or age.  The minority staff provisions do not apply to the
Committee on Standards of Official Conduct because of its
bipartisan nature.  The Committee on Appropriations has special
authority under the rules of the House for appointment of staff
for the minority.  
     
VI. CONSIDERATION BY COMMITTEE
 
     One of the first actions taken by a committee is to seek the 
input of the relevant departments and agencies.  Frequently, 
the bill is also submitted to the General Accounting Office 
with a request for an official report of views on the necessity 
or desirability of enacting the bill into law. Normally, ample 
time is given for the submission of the reports and they are accorded 
serious consideration.  However, these reports are not binding on 
the committee in determining whether or not to act
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favorably on the bill.  Reports of the departments and agencies
in the executive branch are submitted first to the Office of
Management and Budget to determine whether they are consistent
with the program of the President.  Many committees adopt rules
requiring referral of measures to the appropriate subcommittee
unless the full committee votes to retain the measure at the full
committee.
 
COMMITTEE MEETINGS
 
     Standing committees are required to have regular meeting
days at least once a month.  The chairman of the committee may
also call and convene additional meetings.  Three or more members
of a standing committee may file with the committee a written
request that the chairman call a special meeting.  The request
must specify the measure or matter to be considered.  If the
chairman fails to call the requested special meeting within three
calendar days after the filing of the request, to be held within
seven calendar days after the filing of the request, a majority
of the members of the committee may call the special meeting by
filing with the committee written notice specifying the date, 
hour, and the measure or matter to be considered. 
In the Senate, the Chair may still control the agenda of the
special meeting through the power of recognition.  
Committee meetings may be held for various purposes including the
"markup" of legislation, authorizing subpoenas, or internal
budget and personnel matters.
 
A subpoena may be authorized and issues at a meeting by a vote
of a committee or subcommittee with a majority of members 
present.  The power to authorize and issue subpoenas also 
may be delegated to the chairman of the committee.  A 
subpoena may require both testimonial and documentary evidence 
to be furnished to the committee.  A subpoena is signed by the 
chairman of the committee or by a member designated by the 
committee.
 
All meetings for the transaction of business of standing
committees or subcommittees, except the Committee on Standards of
Official Conduct, must be open to the public, except when the
committee or subcommittee, in open session with a majority
present, determines by record vote that all or part of the
remainder of the meeting on that day shall be closed to the
public. Members of the committee may authorize congressional 
staff and departmental representatives to be present at any meeting 
that has been closed to the public.  Open committee meetings may be
covered by the media.  Permission to cover hearings and meetings
is granted under detailed conditions as provided in the rules of
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the House.
 
The rules of the House provide that House committees may not meet
during a joint session of the House and Senate or during a recess
when a joint meeting of the House and Senate is in progress. 
Committees may meet at other times during an adjournment or
recess up to the expiration of the constitutional term.
 
PUBLIC HEARINGS
 
     If the bill is of sufficient importance, the committee may
set a date for public hearings.  Each committee, except for the
Committee on Rules, is required to make public announcement of
the date, place, and subject matter of any hearing to be
conducted by the committee on any measure or matter at least one
week before the commencement of that hearing, unless the
committee chairman with the concurrence of the ranking minority
member or the committee by majority vote determines that there is
good cause to begin the hearing at an earlier date.  If that 
determination is made, the chairman must make a public
announcement to that effect at the earliest possible date. 
Public announcements are published in the Daily Digest portion of
the Congressional Record as soon as possible after the
announcement is made and are often noted by the media.  Personal 
notice of the hearing, usually in the form of a letter, is sometimes 
sent to relevant individuals, organizations, and government 
departments and agencies.
 
     Each hearing by a committee and subcommittee, except the
Committee on Standards of Official Conduct, is required to be
open to the public except when the committee or subcommittee, in
open session and with a majority present, determines by record
vote that all or part of the remainder of the hearing on that day
shall be closed to the public because disclosure of testimony,
evidence, or other matters to be considered would endanger the
national security, would compromise sensitive law enforcement
information, or would violate a law or a rule of the House.  The
committee or subcommittee by the same procedure may vote to close
one subsequent day of hearing, except that the Committees on
Appropriations, Armed Services, and the Permanent Select
Committee on Intelligence, and subcommittees thereof, may vote to
close up to five additional consecutive days of hearings.  When a
quorum for taking testimony is present, a majority of the members
present may close a hearing to discuss whether the evidence or
testimony to be received would endanger national security or
would tend to defame, degrade, or incriminate any person.  A 
committee or subcommittee may vote to release or make public 
matters originally received in a closed hearing or meeting. Open
committee hearings may be covered by the media.  Permission to
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cover hearings and meetings is granted under detailed conditions
as provided in the rules of the House.
 
     Hearings on the Budget are required to be held by the
Committee on Appropriations in open session within 30 days after
its transmittal to Congress, except when the committee, in open
session and with a quorum present, determines by record vote that
the testimony to be taken at that hearing on that day may be
related to a matter of national security.  The committee may by
the same procedure close one subsequent day of hearing.
 
     On the day set for the public hearing in a committee or
subcommittee, an official reporter is present to record the
testimony.  After a brief introductory statement by the chairman 
and often by the ranking minority member or other committee member, 
the first witness is called.  Members or Senators who wish to be 
heard sometimes testify first out of courtesy and due to the 
limitations on their time.  Cabinet officers and high-ranking 
civil and military officials of the government, as well as 
interested private individuals, testify either voluntarily or by 
subpoena.
 
     So far as practicable, committees require that witnesses who
appear before it file a written statement of their proposed
testimony in advance of their appearance and limit their oral
presentations to a brief summary of their arguments.  In the case
of a witness appearing in a nongovernmental capacity, a written
statement of proposed testimony shall include a curriculum vitae
and a disclosure of certain federal grants and contracts. 
 
     Minority party members of the committee are entitled to call
witnesses of their own to testify on a measure during at least
one day of the hearing. 
 
     Each member is provided only five minutes in the interrogation 
of each witness until each member of the committee who desires to
question a witness has had an opportunity to do so.  In addition,
a committee may adopt a rule or motion to permit committee members 
to question a witness for a specified period not longer than one 
hour.  Committee staff may also be permitted to question a witness 
for a specified period not longer than one hour.
 
     A transcript of the testimony taken at a public hearing is
made available for inspection in the office of the clerk of the
committee.  Frequently, the complete transcript is printed and
distributed widely by the committee.
 
MARKUP
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     After hearings are completed, the subcommittee usually will
consider the bill in a session that is popularly known as the
"markup" session.  The views of both sides are studied in detail
and at the conclusion of deliberation a vote is taken to
determine the action of the subcommittee.  It may decide to
report the bill favorably to the full committee, with or without
amendment, or unfavorably, or without recommendation.  The
subcommittee may also suggest that the committee "table" it or
postpone action indefinitely.  Each member of the subcommittee,
regardless of party affiliation, has one vote.  Proxy voting is
no longer permitted in House committees.
 
     
FINAL COMMITTEE ACTION
 
     At full committee meetings, reports on bills may be 
made by subcommittees.  Bills are read for amendment in 
committees by section and members may offer germane
amendments.  Committee amendments are only proposals to change
the bill as introduced and are subject to acceptance or rejection
by the House itself.  A vote of committee members is taken to
determine whether the full committee will report favorably or
table the bill.  If the committee votes to report the bill
favorably to the House, it may report the bill without
amendments or introduce and report a "clean bill."  If the committee 
has approved extensive amendments, the committee may decide to report
the original bill with one "amendment in the nature of a
substitute" consisting of all the amendments previously adopted,
or may report a new bill incorporating those amendments, commonly
known as a clean bill.  The new bill is introduced (usually by
the chairman of the committee), and, after referral back to the
committee, is reported favorably to the House by the committee. 
A committee may table a bill or not take action on it, thereby
preventing further action on a bill.  This makes adverse reports 
to the House by a committee unusual.  On rare occasions, a
committee may report a bill without recommendation or
adversely.  The House also has the ability to discharge a 
bill from committee.  For a discussion of the motion to 
discharge, see Part X. 
 
     Generally, a majority of the committee or subcommittee
constitutes a quorum.  A quorum is the number of members who must
be present in order for the committee to report.  This ensures
participation by both sides in the action taken.  However, a
committee may vary the number of members necessary for a quorum
for certain actions.  For example, a committee may fix the number
of its members, but not less than two, necessary for a quorum for
taking testimony and receiving evidence.  Except for the
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Committees on Appropriations, the Budget, and Ways and
Means, a committee may fix the number of its members, but not
less than one-third, necessary for a quorum for taking certain
other actions.  The absence of a quorum is subject to a point of
order, an objection that the proceedings are in violation of a
rule of the committee or of the House, because the required
number of members are not present.
      
POINTS OF ORDER WITH RESPECT TO COMMITTEE HEARING PROCEDURE
 
     A point of order in the House does not lie with respect to a
measure reported by a committee on the ground that hearings on
the measure were not conducted in accordance with required
committee procedure.  However, certain points of order may be
made by a member of the committee that reported the measure if,
in the committee hearing on that measure, that point of order was
(1) timely made and (2) improperly improperly disposed of.
 
VII. REPORTED BILLS
 
     If the committee votes to report the bill to the House, the 
committee staff writes the committee report.  The report describes 
the purpose and scope of the bill and the reasons for its recommended 
approval.  Generally, a section-by-section analysis is set forth
explaining precisely what each section is intended to accomplish. 
All changes in existing law must be indicated in the report and
the text of laws being repealed must be set out.  This
requirement is known as the "Ramseyer rule."  A similar rule in
the Senate is known as the "Cordon rule."  Committee amendments
also must be set out at the beginning of the report and
explanations of them are included.  Executive communications
regarding the bill may be referenced in the report. 
 
     If at the time of approval of a bill by a committee, except
the Committee on Rules, a member of the committee gives notice of
an intention to file supplemental, minority, or additional views,
that member is entitled to not less than two additional calendar
days after the day of such notice (excluding Saturdays, Sundays,
and legal holidays unless the House is in session on those days)
in which to file those views with the clerk of the committee. 
Those views that are timely filed must be included in the report
on the bill.  Committee reports must be filed while the House is 
in session unless unanimous consent is obtained from the House to 
file at a later time or the committee is awaiting additional views.
 
     The report is assigned a report number upon its filing and
is sent to the Government Printing Office for printing.  House
reports are given a prefix-designator that indicates the number
of the Congress.  For example, the first House report in the
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106th Congress was numbered 106-1. 
 
     In the printed report, committee amendments are indicated by
showing new matter in italics and deleted matter in line-through
type.  The report number is printed on the bill and the calendar
number is shown on both the first and back pages of the bill. 
However, in the case of a bill that was referred to two or more
committees for consideration in sequence, the calendar number is
printed only on the bill as reported by the last committee to
consider it.  For a discussion of House calendars, see Part IX.
 
     Committee reports are perhaps the most valuable single
element of the legislative history of a law.  They are used by
courts, executive departments, and the public as a source of 
information regarding the purpose and meaning of the law. 
 
CONTENTS OF REPORTS
 
     The report of a committee on a measure that has been
approved by the committee must include (1) the committee's
oversight findings and recommendations, (2) a statement required
by the Congressional Budget Act of 1974, if the measure 
is a bill or joint resolution providing new budget authority 
(other than continuing appropriations) or an increase or 
decrease in revenues or tax expenditures, (3) a cost
estimate and comparison prepared by the Director of the
Congressional Budget Office whenever the Director has submitted
that estimate and comparison to the committee prior to the filing
of the report, and (4) a summary of the oversight findings and
recommendations made by the Committee on Government Reform
whenever they have been submitted to the reporting committee in
a timely fashion to allow an opportunity to consider the findings
and recommendations during the committee's deliberations on the
measure.  Each report accompanying a bill or joint resolution
relating to employment or access to public services or
accommodations must describe the manner in which the provisions
apply to the legislative branch.  Each of these items are set out
separately and clearly identified in the report.  
 
With respect to each record vote by a committee, the total number
of votes cast for, and the total number of votes cast against any
public measure or matter or amendment thereto and the names of
those voting for and against, must be included in the committee
report. 
 
     In addition, each report of a committee on a public bill or
public joint resolution must contain a statement citing the
specific powers granted to Congress in the Constitution to enact
the law proposed by the bill or joint resolution.  Committee
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reports that accompany bills or resolutions that contain federal
unfunded mandates are also required to include an estimate
prepared by the Congressional Budget Office on the cost of the
mandates on state, local, and tribal governments.  If an estimate
is not available at the time a report is filed, committees are
required to publish the estimate in the Congressional Record. 
Each report also must contain an estimate, made by the committee,
of the costs which would be incurred in carrying out that bill or
joint resolution in the fiscal year reported and in each of the
five fiscal years thereafter or for the duration of the program
authorized if less than five years.  The report must include a 
comparison of the estimates of those costs with the estimate made 
by any Government agency and submitted to that committee.  
The Committees on Appropriations, on House Administration, Rules, 
and Standards of Official Conduct are not required to include cost 
estimates in their reports.  In addition, the committee's own cost 
estimates are not required to be included in reports when a cost 
estimate and comparison prepared by the Director of the Congressional 
Budget Office has been submitted prior to the filing of the report a
nd included in the report.  
 
FILING OF REPORTS
 
     Measures approved by a committee must be reported promptly
after approval.  A majority of the members of the committee may
file a written request with the clerk of the committee for the
reporting of the measure.  When the request is filed, the clerk
must immediately notify the chairman of the committee of the
filing of the request, and the report on the measure must be
filed within seven days (excluding days on which the House is not
in session) after the day on which the request is filed.  This
does not apply to a report of the Committee on Rules with respect
to the rule, joint rule, or order of business of the House or
to the reporting of a resolution of inquiry addressed to the head
of an executive department.
 
AVAILABILITY OF REPORTS AND HEARINGS
 
     A measure or matter reported by a committee (except the
Committee on Rules in the case of a resolution providing a rule,
joint rule, or other order of business) may not be considered in
the House until the third calendar day (excluding Saturdays,
Sundays, and legal holidays unless the House is in session on
those days) on which the report of that committee on that measure
has been available to the Members of the House. This rule is
subject to certain exceptions including resolutions providing for
certain privileged matters, measures declaring war or other
national emergency, and government agency decisions,
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determinations, and actions that are effective unless disapproved
or otherwise invalidated by one or both Houses of Congress. 
However, it is always in order to consider a report from the
Committee on Rules specifically providing for the consideration
of a reported measure or matter notwithstanding this restriction. 
If hearings were held on a measure or matter so reported, the
committee is required to make every reasonable effort to have
those hearings printed and available for distribution to the
Members of the House prior to the consideration of the measure in
the House.  Committees are also required, to the maximum extent
feasible, to make their publications available in electronic
form.  General appropriation bills may not be considered until
printed committee hearings and a committee report thereon have
been available to the Members of the House for at least three
calendar days (excluding Saturdays, Sundays, and legal holidays
unless the House is in session on those days). 
 
VIII. LEGISLATIVE OVERSIGHT BY STANDING COMMITTEES
 
     Each standing committee, other than the Committees on
Appropriations and on the Budget, is required to review and
study, on a continuing basis, the application, administration,
execution, and effectiveness of the laws dealing with the subject
matter over which the committee has jurisdiction and the
organization and operation of federal agencies and entities
having responsibility for the administration and evaluation of
those laws. 
 
     The purpose of the review and study is to determine whether
laws and the programs created by Congress are being implemented
and carried out in accordance with the intent of Congress and
whether those programs should be continued, curtailed, or
eliminated.  In addition, each committee having oversight
responsibility is required to review and study any conditions or
circumstances that may indicate the necessity or desirability of
enacting new or additional legislation within the jurisdiction of
that committee, and must undertake, on a continuing basis, future
research and forecasting on matters within the jurisdiction of
that committee.  Each standing committee also has the function of
reviewing and studying, on a continuing basis, the impact or
probable impact of tax policies on subjects within its
jurisdiction.
 
     The rules of the House provide for special treatment of an
investigative or oversight report of a committee.  Committees are
allowed to file joint investigative and activities reports and 
to file investigative and activities reports after the House has
completed its final session of a Congress.  In addition, several
of the standing committees have special oversight

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.033a.htm (22 of 65) [1/9/2007 5:20:04 AM]



HOW OUR LAWS ARE MADE

responsibilities.  The details of those responsibilities are set
forth in the rules of the House.
 
IX. CALENDARS
 
     The House of Representatives has five calendars of business:
the Union Calendar, the House Calendar, the Private Calendar, the
Corrections Calendar, and the Calendar of Motions to Discharge
Committees.  The calendars are compiled in one publication
printed each day the House is in session.  This publication also
contains a history of Senate-passed bills, House bills reported
out of committee,  bills on which the House has acted, as well as
other useful information.
 
     When a public bill is favorably reported by all committees
to which referred, it is assigned a calendar number on either the
Union Calendar or the House Calendar, the two principal calendars
of business.  The calendar number is printed on the first page of
the bill and, in certain instances, is printed also on the back
page.  In the case of a bill that was referred to multiple
committees for consideration in sequence, the calendar number is
printed only on the bill as reported by the last committee to
consider it.  
 
UNION CALENDAR
 
     The rules of the House provide that there shall be:
 
     A Calendar of the Committee of the Whole House on the
state of the Union, to which shall be referred public bills and 
public resolutions raising revenue, involving a tax or charge on 
the people, directly or indirectly making appropriations of money 
or property or requiring such appropriations to be made, authorizing 
payments out of appropriations already made, releasing any liability
to the United States for money or property, or referring a claim 
to the Court of Claims.
 
The large majority of public bills and resolutions reported to
the House are placed on the Union Calendar.  For a discussion of
the Committee of the Whole House, see Part XI.
 
HOUSE CALENDAR
 
     The rules further provide that there shall be:
 
     A House Calendar, to which shall be referred all
public bills and public resolutions not requiring 
referral to the Calendar of the Committee of the Whole House 
on the state of the Union.  
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PRIVATE CALENDAR
 
     The rules also provide that there shall be:
 
     A Private Calendar...to which shall be referred all 
private bills and private resolutions.
 
     All private bills reported to the House are placed on the
Private Calendar.  The Private Calendar is called on the first
and third Tuesdays of each month. If two or more Members object 
to the consideration of any measure called, it is
recommitted to the committee that reported it.  There are six
official objectors, three on the majority side and three on the
minority side, who make a careful study of each bill or
resolution on the Private Calendar.  The official objectors' role
is to object to a measure that does not conform to the
requirements for that calendar and prevent the passage without
debate of nonmeritorious bills and resolutions.  Private bills
that have been reported from committee are only considered under
the calendar procedure.  Alternative procedures reserved for
public bills are not applicable for reported private bills.
 
CORRECTIONS CALENDAR
 
     If a measure pending on either the House or Union Calendar
is of a noncontroversial nature, it may be placed on the
Corrections Calendar.  The Corrections Calendar was created to
address specific problems with federal rules, regulations, or
court decisions that bipartisan and narrowly targeted bills could
expeditiously correct.  After a bill has been favorably reported
and is on either the House or Union Calendar, the Speaker may,
after consultation with the Minority Leader, file with the Clerk
a notice requesting that such bill also be placed upon a special
calendar known as the Corrections Calendar.  On the second and
fourth Tuesdays of each month, the Speaker directs the Clerk to
call any bill that has been on the Corrections Calendar for three
legislative days.  A three-fifths vote of the Members voting is
required to pass any bill called from the Corrections Calendar. 
A failure to adopt a bill from the Corrections Calendar does not
necessarily mean the final defeat of the bill because it may then
be brought up for consideration in the same way as any other bill
on the House or Union Calendar. 
 
CALENDAR OF MOTIONS TO DISCHARGE COMMITTEES
 
     When a majority of the Members of the House sign a motion to
discharge a committee from consideration of a public bill or
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resolution, that motion is referred to the Calendar of Motions to
Discharge Committees.  For a discussion of motions to discharge,
see Part X.
 
X. OBTAINING CONSIDERATION OF MEASURES
 
     Certain measures, either pending on the House and Union 
Calendars or unreported and pending in committee, are more 
important and urgent than others and a system permitting
their consideration ahead of those that do not require immediate
action is necessary.  If the calendar numbers alone were the
determining factor, the bill reported most recently would be the
last to be taken up as all measures are placed on the House and
Union Calendars in the order reported.
 
UNANIMOUS CONSENT
 
     The House occasionally employs the practice of allowing
reported or unreported measures to be considered by the unanimous 
agreement of all Members in the House Chamber.  The power to 
recognize Members for a unanimous consent request is ultimately in 
the discretion of the Chair but recent Speakers have issued strict 
guidelines on when such a request is to be entertained.  Most 
unanimous consent requests for consideration of measures may only 
be entertained by the Chair when assured that the majority and 
minority floor and committee leaderships have no objection. 
 
SPECIAL RESOLUTION OR "RULE"
 
     To avoid delays and to allow selectivity in the
consideration of public measures, it is possible to have them
taken up out of their order on their respective calendar or to 
have them discharged from the committee or committees to which 
referred by obtaining from the Committee on Rules a special 
resolution or "rule" for their consideration.  The Committee on 
Rules, which is composed of majority and minority members but with 
a larger proportion of majority members than other committees, is
specifically granted jurisdiction over resolutions relating to
the order of business of the House.  Typically, the chairman of
the committee that has favorably reported the bill requests the
Committee on Rules to originate a resolution that will provide
for its immediate or subsequent consideration.  Under unusual
circumstances, the Committee on Rules may originate a resolution
providing for the "discharge" and consideration of a measure that 
has not been reported by the legislative committee of committees 
of jurisdiction.  If the Committee on Rules has determined that 
the measure should be taken up, it may report a resolution reading 
substantially as follows with respect to a bill on the Union Calendar 
or an unreported bill:
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     Resolved, That upon the adoption of this resolution the
Speaker declares pursuant to rule XVIII that the House resolve
itself into the Committee of the Whole House on the State of the
Union for the consideration of the bill (H.R.__) entitled, etc.,
and the first reading of the bill shall be dispensed with. After
general debate, which shall be confined to the bill and shall
continue not to exceed __ hours, to be equally divided and
controlled by the chairman and ranking minority member of the
Committee on __, the bill shall be read for amendment under the
five-minute rule. At the conclusion of the consideration of the
bill for amendment, the Committee shall rise and report the bill
to the House with such amendments as may have been adopted, and
the previous question shall be considered as ordered on the bill
and amendments thereto to final passage without intervening
motion except one motion to recommit with or without
instructions. 
 
     If the measure is on the House Calendar or the
recommendation is to avoid consideration in the Committee of the
Whole, the resolution reads substantially as follows: 
 
     Resolved, That upon the adoption of this resolution it shall
be in order to consider the bill (H.R. __) entitled, etc., in the
House.
 
     The resolution may waive points of order against the bill. 
A point of order is an objection that a pending matter or
proceeding is in violation of a rule of the House.  The bill may
be susceptible to various points of order that may be made
against its consideration, including an assertion that the bill
carries a retroactive federal income tax increase, contains a
federal unfunded mandate, or has not been reported from committee
properly.  When a rule limits or prevents floor
amendments, it is popularly known as a "closed rule" or "modified
closed rule."  However, a special resolution may not deny the
minority party the right to offer a motion to recommit the bill
with amendatory or general instructions.  For a discussion of the
motion to recommit, see Part XI. 
 
CONSIDERATION OF MEASURES MADE IN ORDER BY RULE REPORTED FROM THE
COMMITTEE ON RULES
 
     When a rule has been reported to the House and is not
considered immediately, it is referred to the calendar and, if
not called up for consideration by the who filed the report
within seven legislative days thereafter, any member of the
Committee on Rules may call it up as a privileged matter, after
having given one calendar day notice of the Member's intention to

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.033a.htm (26 of 65) [1/9/2007 5:20:04 AM]



HOW OUR LAWS ARE MADE

do so.  The Speaker will recognize any member of the committee
seeking recognition for that purpose.
 
     If the House has adopted a resolution making in order a 
motion to consider a bill, and such a motion has not been offered
within seven calendar days thereafter, such a motion shall be 
privileged if offered by direction of all reporting committees 
having initial jurisdiction of the bill.
 
     There are several other methods of obtaining consideration
of bills that either have not been reported by a committee or, if
reported, for which a rule has not been granted.  Two of those
methods, a motion to discharge a committee and a motion to
suspend the rules, are discussed below.
 
MOTION TO DISCHARGE COMMITTEE
 
     A Member may present to the Clerk a motion in writing to
discharge a committee from the consideration of a public bill or
resolution that has been referred to it 30 days prior thereto.  A
Member also may file a motion to discharge the Committee on Rules
from further consideration of a resolution providing a special
rule for the consideration of a public bill or resolution
reported by a standing committee, or a special rule for the
consideration of a public bill or resolution that has been 
referred to a standing committee for 30 legislative days. 
This motion to discharge the Committee on Rules may be made only
when the resolution has been referred to that committee at least
seven legislative days prior to the filing of the motion to
discharge.  The motion may not permit consideration of nongermane
amendments.  The motion is placed in the custody of the Journal
Clerk, where Members may sign it at the House rostrum only when
the House is in session.  The names of Members who have signed a
discharge motion are available electronically or published in 
the Congressional Record on a weekly basis.  When a majority 
of the total membership of the House (218 Members) have signed 
the motion, it is entered in the Journal, printed with all the 
signatures thereto in the Congressional Record, and referred to 
the Calendar of Motions to Discharge Committees. 
 
     On the second and fourth Mondays of each month, except
during the last six days of a session, a Member who has signed a
motion to discharge that has been on the calendar at least seven
legislative days may seek recognition and be recognized for the
purpose of calling up the motion.  The motion to discharge is
debated for 20 minutes, one-half in favor of the proposition and
one-half in opposition.
 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.033a.htm (27 of 65) [1/9/2007 5:20:04 AM]



HOW OUR LAWS ARE MADE

     If the motion to discharge the Committee on Rules from a
resolution prevails, the House shall immediately consider such 
resolution.  If the resolution is adopted, the House proceeds to 
its execution.  This is the modern practice for utilization of 
the discharge rule.
 
     If the motion to discharge a standing committee of
the House from a public bill or resolution pending before the
 
committee prevails, a Member who signed the motion may move that
the House proceed to the immediate consideration of the bill or
resolution.  If the motion is agreed to, the bill or resolution
is considered immediately under the general rules of the House. 
If the House votes against the motion for immediate
consideration, the bill or resolution is referred to its proper
calendar with the same status as if reported favorably by a 
standing committee.
 
MOTION TO SUSPEND THE RULES
 
     On Monday and Tuesday of each week and during the last six
days of a session, the Speaker may entertain a motion to suspend
the rules of the House and pass a public bill or resolution. 
Members need to arrange in advance with the Speaker to
be recognized to offer such a motion.  The Speaker usually 
recognizes only a major member of the committee that has reported
or has primary jurisdiction over the bill. The motion to suspend the
rules and pass the bill is debatable for 40 minutes, one-half of
the time in favor of the proposition and one-half in opposition. 
The motion may not be separately amended but may be amended in
the form of a manager's amendment included in the motion when it
is offered.  Because the rules may be suspended and the bill
passed only by affirmative vote of two-thirds of the Members
voting, a quorum being present, this procedure is usually used
only for expedited consideration of relatively noncontroversial
public measures. 
 
     The Speaker may postpone all recorded and yea-nay votes on
certain questions before the House, including a motion to suspend
the rules and the passage of bills and resolutions, until a
specified time on that legislative day or the next two
legislative days.  At that time, the House disposes of the
postponed votes consecutively without further debate.  After an 
initial fifteen-minute vote is taken, the Speaker may
reduce to not less than five minutes the time period for
subsequent votes.  If the House adjourns before completing action
on postponed votes, the postponed votes must be the first order
of business on the next legislative day.  Eliminating
intermittent recorded votes on suspensions reduces interruptions
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of committee activity and allows more efficient scheduling of
voting.
 
CALENDAR WEDNESDAY
 
     On Wednesday of each week, unless dispensed with by
unanimous consent or by affirmative vote of two-thirds of the
Members voting, a quorum being present, the standing committees
are called in alphabetical order.  A committee when named may
call up for consideration any bill reported by it on a previous
day and pending on either the House or Union Calendar.  The
report on the bill must have been available for three days 
and must not be priviliged under the rules of the House.
General debate is limited to two hours on any Calendar Wednesday
measure and must be confined to the subject matter of the
measure, the time being equally divided between those for and
those against it.  An affirmative vote of a simple majority of
the Members present is sufficient to pass the measure.  The
purpose of this rarely utilized procedure is to provide an 
alternative method of consideration when the Committee on Rules 
has not reported a rule for a specific bill.
 
DISTRICT OF COLUMBIA BUSINESS
 
     On the second and fourth Mondays of each month, after the
disposition of motions to discharge committees and after the
disposal of business on the Speaker's table requiring only
referral to committee, the Committee on Government Reform may
call up for consideration any District of Columbia business 
reported from that committee.
 
QUESTIONS OF PRIVILEGE
 
House rules provide special privilege to questions of privilege. 
Questions of privilege are classified as those questions 1)
affecting the rights of the House collectively, its safety,
dignity, and the integrity of its proceedings, and 2) affecting
the rights, reputations, and conduct of Members, individually, in
their representative capacity.  A question of privilege has been
held to take precedence over all questions except the motion to
adjourn.  Questions of the privileges of the House, those
concerning the rights of the House collectively, take the form of
a resolution which may be called up by any Member after proper
notice.  A question of personal privilege, affecting the rights,
reputation, and conduct of individual Members, may be raised from
the floor without formal notice.  Debate on a question of
privilege proceeds under the hour rule, with debate on a question
of the privileges of the House divided between the proponent and
the leader of the opposing party or a designee.
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PRIVILEGED MATTERS
 
     Under the rules of the House, certain matters are regarded
as privileged matters and may interrupt the order of business. 
Conference reports, veto messages from the President, and certain
amendments to measures by the Senate after the stage of
disagreement between the two Houses are examples of privileged
matters.  Certain reports from House committees are also
privileged, including reports from the Committee on Rules,
reports from the Committee on Appropriations on the general
appropriation bills, printing and committee funding resolutions
reported from the Committee on House Administration, and reports
on Member's conduct from the Committee on Standards of Official
Conduct.  Bills, joint resolutions, and motions may also take on
privileged status as a result of special procedures written into
statute.  The Member in charge of such a matter may call it up at
practically any time for immediate consideration when no other 
business is pending.  Usually, this is done after consultation 
with both the majority and minority floor leaders so that the 
Members of both parties will have advance notice.
 
     At any time after the reading of the Journal, a Member, by
direction of the Committee on Appropriations, may move that the
House resolve itself into the Committee of the Whole House on the
State of the Union for the purpose of considering general
appropriation bills.  A general appropriation bill may not be
considered in the House until three calendar days (excluding
Saturdays, Sundays, and legal holidays unless the House is in
session on those days) after printed committee reports and
hearings on the bill have been available to the Members.  The limit
on general debate on such a bill is generally fixed by a rule
reported from the Committee on Rules. 
 
XI. CONSIDERATION AND DEBATE
 
     Our democratic tradition demands that bills be given
consideration by the entire membership usually with adequate
opportunity for debate and the proposing of amendments. 
 
COMMITTEE OF THE WHOLE HOUSE
 
     In order to expedite the consideration of bills and
resolutions, the rules of the House provide for a parliamentary
mechanism, known as the Committee of the Whole House on the 
state of the Union, that enables the House to act with a 
quorum of less than the requisite majority of 218.  A quorum 
in the Committee of the Whole is 100 members.  All
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measures on the Union Calendar-those involving a tax, making
appropriations, authorizing payments out of appropriations
already made, or disposing of property-must be first considered
in the Committee of the Whole. 
 
     The Committee on Rules reports a rule allowing for immediate
consideration of a measure by the Committee of the Whole.  After
adoption of the rule by the House, the Speaker may declare the
House resolved into the Committee of the Whole.  When the House
resolves into the Committee of the Whole, the Speaker leaves the
chair after appointing a Chairman to preside.
 
     The rule referred to in the preceding paragraph also fixes
the length of the debate in the Committee of the Whole.  This may
vary according to the importance of the measure.  As provided in 
the rule, the control of the time is usually divided equally between 
the chairman and the ranking minority member of the relevant 
committee.  Members seeking to speak for or against the measure 
may arrange in advance with the Member in control of the time on 
their respective side to be allowed a certain amount of time in 
the debate.  Members may also ask the Member speaking at the time to
yield to them for a question or a brief statement.  A transcript
of the proceedings in the House and the Senate is printed daily
in the Congressional Record.  Frequently, permission is granted a
Member by unanimous consent to revise and extend his remarks in
the Congressional Record if sufficient time to make a lengthy
oral statement is not available during actual debate.  These
revisions and extensions are printed in a distinctive type and
cannot substantively alter the verbatim transcript.
 
     The conduct of the debate is governed principally by the
rules of the House that are adopted at the opening of each
Congress.  Jefferson's Manual, prepared by Thomas Jefferson for
his own guidance as President of the Senate from 1797 to 1801, is
another recognized authority.  The House has a long-standing rule
that the provisions of Jefferson's Manual should govern 
the House in all applicable cases and where they are not
inconsistent with the rules of the House.  The House also relies
on an 11-volume compilation of parliamentary precedents, entitled
Hinds' Precedents and Cannon's Precedents of the House of
Representatives, dating from 1789 to 1935, to guide its action.  
A later compilation, Deschler-Brown Precedents of the 
House of Representatives, spans 15 volumes and
covers 1936 to date.  In addition, a summary of the House
precedents prior to 1959 can be found in a single volume entitled
Cannon's Procedure in the House of Representatives.  Procedure in
the U.S. House of Representatives, fourth edition, as
supplemented, and House Practice, published in 1996, are recent
compilations of the precedents of the House, in summary form,
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together with other useful related material.  Also, various
rulings of the Chair are set out as notes in the current House
Rules and Manual.  Most parliamentary questions arising during
the course of debate are responded to by a ruling based on a
precedent of action in a similar situation.  The Parliamentarian
of the House is present in the House Chamber in order to assist
the Speaker or the Chairman in making a correct ruling on
parliamentary questions.
 
SECOND READING
 
     During general debate on a bill, an accurate account of the 
time used on both sides is kept and the Chairman terminates the
debate when all the time allowed under the rule has been
consumed.  After general debate, the second reading of the bill
begins.  The second reading is a section-by-section reading
during which time germane amendments may be offered to a section
when it is read.  Under some special "modified closed" rules
adopted by the House, certain bills are considered as read and
open only to prescribed amendments under limited time
allocations.  Under the normal "open" amendment process, a Member
is permitted five minutes to explain the proposed amendment,
after which the Member who is first recognized by the Chair is
allowed to speak for five minutes in opposition to it.  There is
no further debate on that amendment, thereby effectively
preventing filibuster-like tactics.  This is known as the
"five-minute rule."  However, Members may offer an amendment to 
the amendment, for separate five-minute debate, or may offer a 
pro forma amendment-"to strike out the last word"-which does not 
change the language of the amendment but allows the Member five 
minutes for debate.  Each substantive amendment and amendment 
thereto is put to the Committee of the Whole for adoption unless 
the House has adopted a special rule "self-executing" the 
adoption of certain amendments in the Committee of the Whole. 
 
     At any time after debate has begun on proposed amendments to
a section or paragraph of a bill under the five-minute rule, the
Committee of the Whole may by majority vote of the Members
present close debate on the section or paragraph.  However, if
debate is closed on a section or paragraph before there has been
debate on an amendment that a Member has caused to be printed in
the Congressional Record at least one day prior to floor 
consideration of the amendment, the Member who caused the amendment 
to be printed in the Record is given five minutes in which to explain 
the amendment.  Five minutes is also given to speak in opposition to
the amendment and no further debate on the amendment is allowed. 
Amendments placed in the Congressional Record must indicate the 
full text of the proposed amendment, the name of the Member 
proposing it, the number of the bill or amendment to which it will 
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be offered, and the point in the bill or amendment thereto where
the amendment is intended to be offered.  These amendments appear
in the portion of the Record designated for that purpose.
 
AMENDMENTS AND THE GERMANENESS RULE
 
     The rules of the House prohibit amendments of a subject
matter different from the text under consideration.  This rule,
commonly known as the germaneness rule, is considered the single
most important rule of the House of Representatives because of
the obvious need to keep the focus of a body the size of the
House on a predictable subject matter.  The germaneness rule
applies to the proceedings in the House, the Committee of the
Whole, and the standing committees.  There are hundreds of prior
rulings or "precedents" on issues of germaneness available to
guide the Chair. 
 
THE COMMITTEE "RISES"
 
     At the conclusion of the consideration of a bill for
amendment, the Committee of the Whole "rises" and reports the
bill to the House with the amendments that have been adopted.  In
rising, the Committee of the Whole reverts back to the House and
the Chairman of the Committee is replaced in the chair by the
Speaker of the House.  The House then acts on the bill and any
amendments adopted by the Committee of the Whole.
 
HOUSE ACTION
 
     Debate on a bill in the House is cut off by moving and
ordering "the previous question."  All debate is cut off on the
bill if this motion is carried by a majority of the Members
voting, a quorum being present, or by a special rule ordering the
previous question upon the rising of the Committee of the Whole. 
The Speaker then puts the question: "Shall the bill be engrossed
and read a third time?"  If this question is decided in the
affirmative, the bill is read a third time by title only and
voted on for passage. 
 
     If the previous question has been ordered by the terms of
the rule on a bill reported by the Committee of the Whole, the
House immediately votes on whatever amendments have been reported
by the Committee in the order in which they appear in the bill
unless voted on en bloc.  After completion of voting on the
amendments, the House immediately votes on the passage of the
bill with the amendments it has adopted.  However, a motion to
recommit, as described in the next section, may be offered and
voted on prior to the vote on passage.  
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     The Speaker may postpone a recorded vote on final passage of
a bill or resolution or agreement to a conference report for up
to two legislative days. 
 
     Measures that do not have to be considered in the Committee
of the Whole are considered in the House in accordance with the
terms of the rule limiting debate on the measure or under the
"hour rule."  The hour rule limits the amount of time that a
Member may occupy in debate on a pending question to 60 minutes. 
Generally, the opportunity for debate may also be curtailed when
the Speaker makes the rare determination that a motion is
dilatory.
 
     After passage or rejection of the bill by the House, a pro
forma motion to reconsider it is automatically made and laid on
the table.  The motion to reconsider is tabled to prohibit this
motion from being made at a later date because the vote of the
House on a proposition is not final and conclusive until there 
has been an opportunity to reconsider it. 
 
MOTION TO RECOMMIT
 
     After the previous question has been ordered on the passage
of a bill or joint resolution, it is in order to offer one motion
to recommit the bill or joint resolution to a committee and the
Speaker is required to give preference in recognition for that
purpose to a minority party Member who is opposed to the bill or
joint resolution.  This motion is normally not subject to debate. 
However, a motion to recommit with instructions offered after the
previous question has been ordered is debatable for 10 minutes,
except that the majority floor manager may demand that the debate
be extended to one hour.  Whatever time is allotted for debate is
divided equally between the proponent and opponent of the
motion.  Instructions in the motion to recommit normally take the
form of germane amendments proposed by the minority to
immediately change the final form of the bill prior to passage.
Instructions may also be "general," directing the committee to
take specified actions such as to review the bill with a
particular political viewpoint or to hold further hearings.
 
QUORUM CALLS AND ROLLCALLS
 
Article 1, Section 5, of the Constitution provides that a
majority of each House constitutes a quorum to do business and
authorizes a smaller number than a quorum to compel the
attendance of absent Members.  In order to fulfill this
constitutional responsibility, the rules of the House provide
alternative procedures for quorum calls in the House and the

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.033a.htm (34 of 65) [1/9/2007 5:20:04 AM]



HOW OUR LAWS ARE MADE

Committee of the Whole.
 
     In the absence of a quorum, 15 Members may initiate a call
of the House to compel the attendance of absent Members.  Such a
call of the House must be ordered by a majority vote.  A call of
the House is then ordered and the call is taken by electronic
device or by response to the alphabetical call of the roll of
Members.  Absent Members have a minimum of 15 minutes from the
ordering of the call of the House by electronic device to have
their presence recorded.  If sufficient excuse is not offered for
their absence, they may be sent for by the Sergeant-at-Arms and
their attendance secured and retained.  The House then determines
the conditions on which they may be discharged.  Members who
voluntarily appear are, unless the House otherwise directs,
immediately admitted to the Hall of the House and must report
their names to the Clerk to be entered in the Journal as present. 
Compulsory attendance or arrest of Members has been rare in
modern practice. The rules of the House provide special 
authority for the Speaker to recognize a Member of the 
Speaker's choice to move a call of the House at any time.
 
     When a question is put to a vote by the Speaker and a quorum
fails to vote on such question, if a quorum is not present and
objection is made for that reason, there is a call of the House
unless the House adjourns.  The call is taken by electronic
device and the Sergeant-at-Arms may bring in absent Members.  The
yeas and nays on the pending question are at the same time
considered as ordered and an "automatic" recorded vote is taken. 
The Clerk utilizes the electronic system or calls the roll and 
each Member who is present may vote on the pending question. 
If those voting on the question and those who are present and 
decline to vote together make a majority of the House, the Speaker 
declares that a quorum is constituted, and the pending question 
is decided as the majority of those voting have determined.
 
     The rules of the House prohibit points of order of no
quorum unless the Speaker has put a question to a vote. 
 
     The rules for quorum calls are different in some respects in
the Committee of the Whole.  The first time the Committee of the
Whole finds itself without a quorum during a day the Chairman
is required to order the roll to be called by electronic device,
unless the Chairman orders a call of the Committee.  However, the
Chairman may refuse to entertain a point of order of no quorum
during general debate.  If on a call, a quorum (100 Members)
appears, the Committee continues its business.  If a quorum does
not appear, the Committee rises and the Chairman reports the
names of the absentees to the House.  The rules provide for the
expeditious conduct of quorum calls in the Committee of the
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Whole.  The Chairman may suspend a quorum call after 100 Members
have recorded their presence.  Under such a short quorum call,
the Committee will not rise proceedings under the quorum call 
are vacated.  In that case, a recorded vote, if ordered
immediately following the termination of the short quorum call,
is a minimum of 15 minutes.  In the alternative, the Chair may
choose to permit a full 15-minute quorum call, wherein all
Members are recorded as present or absent, to be followed
by a five-minute record vote on the pending question.  Once a
quorum of the Committee of the Whole has been established for a 
day, a quorum call in the Committee is only in order when the
Committee is operating under the five-minute rule and the
Chairman has put the pending question to a vote. The rules 
prohibit a point of order of no quorum against a vote in which 
the Committee of the Whole agrees to rise.  However, an
appropriate point of no quorum would be permitted against a 
vote defeating a motion to rise.
 
 
VOTING
 
     There are three methods of voting in the Committee of the
Whole that are also employed in the House.  These are the voice
vote, the division, and the recorded vote.  The yea-and-nay vote
is an additional method used only in the House, which may be
automatic if a Member objects to the vote on the ground that a
quorum is not present.
 
     To conduct a voice vote the Chair puts the question: "As
many as are in favor (as the question may be) say `Aye'.  As many
as are opposed, say `No'."  The Chair determines the result on a
comparison of the volume of ayes and noes.  This is the form in
which the vote is ordinarily taken in the first instance.
 
     If it is difficult to determine the result of a voice vote,
a division may be demanded by a Member or initiated by the Chair. 
The Chair then states: "As many as are in favor will rise and
stand until counted."  After counting those in favor he calls on
those opposed to stand and be counted, thereby determining the
number in favor of and those opposed to the question.
 
     If any Member requests a recorded vote and that request is
supported by at least one-fifth of a quorum of the House (44 
Members), or 25 Members in the Committee of the Whole, the vote 
is taken by electronic device.  After the recorded vote is 
concluded, the names of those voting and those not voting are 
entered in the Journal.  Members have a minimum of 15 minutes 
to be counted from the time the record vote is ordered.  The 
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Speaker may reduce the period for voting to five minutes on 
subsequent votes in certain situations where there has been 
no intervening debate or business.  The Speaker is not required 
to vote unless the Speaker's vote would be decisive.
 
     In the House, if the yeas and nays are demanded, the Speaker
directs those in favor of taking the vote by that method to stand
and be counted.  The support of one-fifth of the Members present
is necessary for ordering the yeas and nays.  When the yeas and
nays are ordered or a point of order is made that a quorum is not
present, the Speaker states: "As many as are in favor of the
proposition will vote "Aye." "As many as are opposed will vote
"No."  The Clerk activates the electronic system or calls the
roll and reports the result to the Speaker, who announces it to
the House. 
 
     The rules of the House require a three-fifths vote to pass a
bill, joint resolution, amendment, or conference report that
contains a specified type of federal income tax rate increase. 
 
     The rules prohibit a Member from (1) casting another
Member's vote or recording another Member's presence in the House
or the Committee of the Whole or (2) authorizing another
individual to cast a vote or record the Member's presence in the
House or the Committee of the Whole.
 
ELECTRONIC VOTING
 
     Recorded votes are usually taken by electronic device,
except when the Speaker orders the vote to be recorded by other
methods prescribed by the rules of the House, or in the failure
of the electronic device to function.  In addition, quorum calls
are generally taken by electronic device.  The electronic system
works as follows: A number of vote stations are attached to
selected chairs in the Chamber.  Each station is equipped with a
vote card slot and four indicators, marked "yea," "nay,"
"present," and "open" that are lit when a vote is in progress and
the system is ready to accept votes.  Each Member is provided
with a personalized Vote-ID Card.  A Member votes by inserting
the voting card into any one of the vote stations and depressing
the appropriate button to indicate the Member's choice.  If a
Member is without a Vote-ID Card or wishes to change his vote
during the last five minutes of a vote, the Member may be
recorded by handing a paper ballot to the Tally Clerk, who then
records the vote electronically according to the indicated
preference of the Member.  The paper ballots are green for "yea,"
red for "nay," and amber for "present."  The voting machine
records the votes and reports the result when the vote is
completed.
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PAIRING OF MEMBERS
 
     The former system of pairing of Members, where a Member
could arrange in advance to be recorded as being either in favor
of or opposed to the question by being "paired" with another
absent Member who holds contrary views on the question, has
largely been eliminated.  The rules still allow for "live pairs." 
A live pair is where a Member votes as if not paired,
subsequently withdraws that vote, and then asks to be marked
"present" to protect the other Member.  The most common practice
is for absent Members to submit statements for the Record stating
how they would have voted if present on specific votes.
 
SYSTEM OF LIGHTS AND BELLS
 
     Due to the diverse nature of daily tasks that they have to
perform, it is not practicable for Members to be present in the
House or Senate Chamber at every minute that the body is in
session.  Furthermore, many of the routine matters do not require
the personal attendance of all the Members.  A legislative call
system consisting of electric lights and bells or buzzers located
in various parts of the Capitol Building and House and Senate
Office Buildings alerts Members to certain occurrences in the
House and Senate Chambers. 
 
     In the House, the Speaker has ordered that the bells and
lights comprising the system be utilized as follows:
 
* 1 long ring followed by a pause and then 3 rings and 3 lights
on the left-Start or continuation of a notice or short quorum
call in the Committee of the Whole that will be vacated if and
when 100 Members appear on the floor. Bells are repeated every
five minutes unless the call is vacated or the call is converted
into a regular quorum call. 
 
     * 1 long ring and extinguishing of 3 lights on the
left-Short or notice quorum call vacated. 
 
* 2 rings and 2 lights on the left-15 minute recorded vote,
yea-and-nay vote or automatic rollcall vote by electronic device.
The bells are repeated five minutes after the first ring.   
       
 
* 2 rings and 2 lights on the left followed by a pause and then 2
more rings-Automatic rollcall vote or yea-and-nay vote taken by a
call of the roll in the House. The bells are repeated when the
Clerk reaches the R's in the first call of the roll.
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* 2 rings followed by a pause and then 5 rings-First vote under
Suspension of the Rules or on clustered votes. Two bells are
repeated five minutes after the first ring. The first vote will
take 15 minutes with successive votes at intervals of not less
than five minutes. Each successive vote is signaled by five
rings.
 
* 3 rings and 3 lights on the left-15 minute quorum call in
either the House or in the Committee of the Whole by electronic
device. The bells are repeated five minutes after the first ring.
 
* 3 rings followed by a pause and then 3 more rings-15 minute
quorum call by a call of the roll. The bells are repeated when
the Clerk reaches the R's in the first call of the roll. 
 
* 3 rings followed by a pause and then 5 more rings-Quorum call
in the Committee of the Whole that may be followed immediately by
a five-minute recorded vote. 
 
     * 4 rings and 4 lights on the left-Adjournment of the House. 
 
     * 5 rings and 5 lights on the left-Any five-minute vote. 
 
     * 6 rings and 6 lights on the left-Recess of the House.
 
     * 12 rings at 2-second intervals with 6 lights on the left-
Civil Defense Warning. 
 
     * The 7th light indicates that the House is in session.
 
RECESS AUTHORITY
 
     The House may by vote authorize the Speaker to declare a
recess under the rules of the House.  The Speaker also has the
authority to declare the House in recess for a short time when no
question is pending before the House.  
 
LIVE COVERAGE OF FLOOR PROCEEDINGS
 
     The rules of the House provide for unedited radio and
television broadcasting and recording of proceedings on the floor
of the House.  However, the rules prohibit the use of these
broadcasts and recordings for any political purpose or in any
commercial advertisement.  The rules of the Senate also provide
for broadcasting and recording of proceedings in the Senate
Chamber with similar restrictions.
 
XII. CONGRESSIONAL BUDGET PROCESS
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     The Congressional Budget and Impoundment Control Act of 1974
as amended provides Congress with a procedure establishing
appropriate spending and revenue levels for each year.  The
congressional budget process, as set out in the 1974 Budget Act,
is designed to coordinate decisions on sources and levels of
revenues and on objects and levels of expenditures.  Its basic
method is to prescribe the overall size of the fiscal pie and the
particular sizes of its various pieces.  Each year the Congress
adopts a concurrent resolution imposing overall constraints on
revenues and spending and distributing the overall constraint on
spending among groups of programs and activities. 
 
     Congress aims to complete action on a concurrent resolution
on the budget for the next fiscal year by April 15.  Congress may
adopt a later budget resolution that revises the most recently
adopted budget resolution.  One of the mechanisms Congress uses
to implement the constraints on revenue and spending is called
the reconciliation process.  Reconciliation is a two-step process
designed to bring existing law in conformity with the most
recently adopted concurrent resolution on the budget.  The first
step in the reconciliation process is the language found in a
concurrent resolution on the budget instructing House and Senate
committees to determine and recommend changes in laws or bills
that will achieve the constraints established in the concurrent
resolution on the budget.  The instructions to a committee
specify the amount of spending reductions or revenue changes a
committee must attain and leave to the discretion of the
committee the specific changes to laws or bills that must be
made.  The second step involves the combination of the various
instructed committees' recommendations into an omnibus
reconciliation bill which is reported by the Committee on the
Budget or by the one committee instructed, if only one committee
has been instructed, and considered by the whole House. 
 
     The Budget Act maintains that reconciliation provisions must
be related to reconciling the budget.  This principle is codified
in section 313 of the Budget Act, the so-called Byrd Rule, named
after Senator Robert C. Byrd of West Virginia.  Section 313
provides a point of order in the Senate against extraneous matter
in reconciliation bills.  Determining what is extraneous is a
difficult task for the Senate's Presiding Officer.  The Byrd Rule
may only be waived in the Senate by a three-fifths vote and sixty
votes are required to overturn the presiding officer's ruling.
 
     Congress aims to complete action on a reconciliation bill or
resolution by June 15 of each year.  After Congress has completed
action on a concurrent resolution on the budget for a fiscal
year, it is generally not in order to consider legislation that
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does not conform to the constraints on spending and revenue set
out in the resolution.
 
     Congress has enacted legislation under which breaches are
remedied by "sequestration," that is, automatic cancellations of
spending authority.  Sequestration results when the statutory
parameters for the deficit, discretionary spending, or the
"Paygo" requirement have been exceeded.  Paygo requires that tax
reductions or increases in entitlements must be offset by tax
increases or reductions in entitlements.
 
     The Unfunded Mandates Reform Act of 1995, through an
amendment to the Congressional Budget Act, established
requirements on committees with respect to measures containing
unfunded intergovernmental mandates.  An unfunded
intergovernmental mandate is the imposition of a substantial
financial requirement or obligation on a state, local or tribal
government.  The Act also established a unique point of order to
enforce the requirements of the Act with respect to intergovernmental 
mandates in excess of fifty million dollars annually. 
In the House, an unfunded mandate point of order is not disposed
of by a ruling of the Chair but by the Chair putting the question
of consideration to the body.  The House or the Committee of the
Whole then decides by vote whether or not to proceed with the
measure with the alleged mandate contained therein.
 
XIII. ENGROSSMENT AND MESSAGE TO SENATE
 
     The preparation of a copy of the bill in the form in which
it has passed the House can be a detailed and complicated process
because of the large number and complexity of amendments to some
bills adopted by the House.  Frequently, these amendments are
offered during a spirited debate with little or no prior formal
preparation.  The amendment may be for the purpose of inserting
new language, substituting different words for those set out in
the bill, or deleting portions of the bill.  It is not unusual to
have more than 100 amendments adopted, including those proposed
by the committee at the time the bill is reported and those
offered from the floor during the consideration of the bill in
the Chamber.  In some cases, amendments offered from the floor
are written in longhand.  Each amendment must be inserted in
precisely the proper place in the bill, with the spelling and
punctuation exactly as it was adopted by the House.  It is
extremely important that the Senate receive a copy of the bill in
the precise form in which it has passed the House.  The
preparation of such a copy is the function of the enrolling
clerk.
 
     In the House, the enrolling clerk is under the Clerk of the
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House.  In the Senate, the enrolling clerk is under the Secretary
of the Senate.  The enrolling clerk receives all the papers
relating to the bill, including the official Clerk's copy of the
bill as reported by the standing committee and each amendment
adopted by the House.  From this material, the enrolling clerk
prepares the engrossed copy of the bill as passed, containing all
the amendments agreed to by the House.  At this point, the
measure ceases technically to be called a bill and is termed "An
Act" signifying that it is the act of one body of the Congress,
although it is still popularly referred to as a bill.  The
engrossed bill is printed on blue paper and is signed by the
Clerk of the House.  Bills may also originate in the Senate with 
certain exceptions.  For a discussion of bills originating in 
the Senate, see Part XVI. 
 
XIV. SENATE ACTION
 
     The Parliamentarian, in the name of the Vice President, as
the President of the Senate, refers the engrossed bill to the
appropriate standing committee of the Senate in conformity with
the rules of the Senate.  The bill is reprinted immediately and
copies are made available in the document rooms of both Houses. 
This printing is known as the "Act print" or the "Senate referred
print."
 
COMMITTEE CONSIDERATION
 
     Senate committees give the bill the same detailed
consideration as it received in the House and may report it with
or without amendment.  A committee member who wishes to express
an individual view or a group of Members who wish to file a
minority report may do so by giving notice, at the time of the
approval of a report on the measure, of an intention to file
supplemental, minority, or additional views.  These views may be
filed within three days with the clerk of the committee and
become a part of the report.  When a committee reports a bill, it
is reprinted with the committee amendments indicated by showing
new matter in italics and deleted matter in line-through type. 
The calendar number and report number are indicated on the first
and back pages, together with the name of the Senator making the
report.  The committee report and any minority or individual
views accompanying the bill also are printed at the same time.  
 
     All committee meetings, including those to conduct hearings,
must be open to the public.  However, a majority of the members
of a committee or subcommittee may, after discussion in closed
session, vote in open session to close a meeting or series of
meetings on the same subject for no longer than 14 days if it is
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determined that the matters to be discussed or testimony to be
taken will disclose matters necessary to be kept secret in the
interests of national defense or the confidential conduct of the
foreign relations of the United States; will relate solely to
internal committee staff management or procedure; will tend to
charge an individual with a crime or misconduct, to disgrace or
injure the professional standing of an individual, or otherwise
to expose an individual to public contempt, or will represent a
clearly unwarranted invasion of the privacy of an individual;
will disclose law enforcement information that is required to be
kept secret; will disclose certain information regarding certain
trade secrets; or may disclose matters required to be kept
confidential under other provisions of law or government
regulation. 
 
CHAMBER PROCEDURE
 
     The rules of procedure in the Senate differ to a large
extent from those in the House.  The Senate relies heavily on the
practice of obtaining unanimous consent for actions to be taken. 
For example, at the time that a bill is reported, the Majority
Leader may ask unanimous consent for the immediate consideration
of the bill.  If the bill is of a noncontroversial nature and
there is no objection, the Senate may pass the bill with little
or no debate and with only a brief explanation of its purpose and
effect.  Even in this instance, the bill is subject to amendment
by any Senator.  A simple majority vote is necessary to carry an
amendment as well as to pass the bill.  If there is any
objection, the report must lie over one legislative day and the
bill is placed on the calendar. 
 
     Measures reported by standing committees of the Senate may
not be considered unless the report of that committee has been
available to Senate Members for at least two days (excluding
Sundays and legal holidays) prior to consideration of the measure
in the Senate.  This requirement, however, may be waived by
agreement of the Majority and Minority leaders and does not apply
in certain emergency situations.
 
     In the Senate, measures are brought up for consideration by
a simple unanimous consent request, by a complex unanimous
consent agreement, or by a motion to proceed to the consideration
of a measure on the calendar.  A unanimous consent agreement,
sometimes referred to as a "time agreement," makes the
consideration of a measure in order and often limits the amount
of debate that will take place on the measure and lists the
amendments that will be considered.  The offering of a unanimous
consent request to consider a measure or the offering of a motion
to proceed to the consideration of a measure is reserved, by
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tradition, to the Majority Leader.
 
     Usually a motion to consider a measure on the calendar is
made only when unanimous consent to consider the measure cannot
be obtained.  There are two calendars in the Senate, the Calendar
of Business and the Executive Calendar.  All legislation is
placed on the Calendar of Business and treaties and nominations
are placed on the Executive Calendar.  Unlike the House, there is
no differentiation on the Calendar of Business between the
treatment of (1) bills raising revenue, general appropriation
bills, and bills of a public character appropriating money or
property, and (2) other bills of a public character not
appropriating money or property. 
 
     The rules of the Senate provide that at the conclusion of
the morning business for each "legislative day" the Senate
proceeds to the consideration of the calendar.  In the Senate,
the term "legislative day" means the period of time from when the
Senate adjourns until the next time the Senate adjourns.  Because
the Senate often "recesses" rather than "adjourns" at the end of
a daily session, the legislative day usually does not correspond
to the 24-hour period comprising a calendar day.  Thus, a
legislative day may cover a long period of time-from days to
weeks, or even months.  Because of this and the modern practice
of waiving the call of the calendar by unanimous consent at the
start of a new legislative day, it is rare to have a call of the
calendar.  When the calendar is called, bills that are not
objected to are taken up in their order, and each Senator is
entitled to speak once and for five minutes only on any question. 
Objection may be interposed at any stage of the proceedings, but
on motion the Senate may continue consideration after the call of
the calendar is completed, and the limitations on debate then do
not apply. 
 
     On any day (other than a Monday that begins a new
legislative day), following the announcement of the close of
morning business, any Senator, usually the Majority Leader,
obtaining recognition may move to take up any bill out of its
regular order on the calendar.  The five-minute limitation on
debate does not apply to the consideration of a bill taken up in
this manner, and debate may continue until the hour when the
Presiding Officer of the Senate "lays down" the unfinished
business of the day.  At that point consideration of the bill is
discontinued and the measure reverts back to the Calendar of
Business and may again be called up at another time under the
same conditions.
 
     When a bill has been objected to and passed over on the call
of the calendar it is not necessarily lost.  The Majority Leader,
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after consulting the Minority Leader, determines the time at
which the bill will be considered.  At that time, a motion is
made to consider the bill.  The motion is debatable if made after
the morning hour.
 
     Once a Senator is recognized by the Presiding Officer, the
Senator may speak for as long as the Senator wishes and loses the
floor only when the Senator yields it or takes certain
parliamentary actions that forfeit the Senator's right to the
floor.  However, a Senator may not speak more than twice on any
one question in debate on the same legislative day without leave
of the Senate.  Debate ends when a Senator yields the floor and
no other Senator seeks recognition, or when a unanimous consent
agreement limiting the time of debate is operating. 
 
     On occasion, Senators opposed to a measure may extend debate
by making lengthy speeches or a number of speeches at various 
stages of consideration intended to prevent or defeat action
on the measure.  This is the tactic known as "filibustering." 
Debate, however, may be closed if 16 Senators sign a motion to
that effect and the motion is carried by three-fifths of the
Senators duly chosen and sworn.  Such a motion is voted on one
hour after the Senate convenes, following a quorum call on the
next day after a day of session has intervened.  This procedure
is called "invoking cloture."  In 1986, the Senate amended its
rules to limit "post-cloture" consideration to 30 hours.  A
Senator may speak for not more than one hour and may yield all or
a part of that time to the majority or minority floor managers of
the bill under consideration or to the Majority or Minority
leader.  The Senate may increase the time for "post-cloture"
debate by a vote of three-fifths of the Senators duly chosen and
sworn.  After the time for debate has expired, the Senate may
consider only amendments actually pending before voting on the
bill.
 
     While a measure is being considered it is subject to
amendment and each amendment, including those proposed by the
committee that reported the bill, is considered separately. 
Generally, there is no requirement that proposed amendments be
germane to the subject matter of the bill except in the case of
general appropriation bills or where "cloture" has been invoked. 
Under the rules, a "rider," an amendment proposing substantive
legislation to an appropriation bill, is prohibited.  However,
this prohibition may be suspended by two-thirds vote on a motion
to permit consideration of such an amendment on one day's notice
in writing.  Debate must be germane during the first three hours
after business is laid down unless determined to the contrary by
unanimous consent or on motion without debate.  After final
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action on the amendments the bill is ready for engrossment and
the third reading, which is by title only.  The Presiding Officer
then puts the question on the passage and a voice vote is usually
taken although a yea-and-nay vote is in order if demanded by
one-fifth of the Senators present.  A simple majority is
necessary for passage.  Before an amended measure is cleared for
its return to the House of Representatives, or an unamended
measure is cleared for enrollment, a Senator who voted with the
prevailing side, or who abstained from voting, may make a motion
within the next two days to reconsider the action.  If the
measure was passed without a recorded vote, any Senator may make
the motion to reconsider.  That motion is usually tabled and its
tabling constitutes a final determination.  If, however, the
motion is granted, the Senate, by majority vote, may either
affirm its action, which then becomes final, or reverse it.
 
     The original engrossed House bill, together with the
engrossed Senate amendments, if any, is then returned to the
House with a message stating the action taken by the Senate. 
Where the Senate has adopted amendments, the message
requests that the House concur in them.  
 
     For a more detailed discussion of Senate procedure, see
Enactment of a Law, by Robert B. Dove, Parliamentarian of the
Senate. 
 
XV. FINAL ACTION ON AMENDED BILL
 
     On their return to the House, the official papers relating
to the amended measure are placed on the Speaker's table to await
House action on the Senate amendments.  Although rarely
exercised, the Speaker has the authority to refer Senate
amendments to the appropriate committee(s) with or without time
limits on their consideration.  If the amendments are of a minor 
or noncontroversial nature, any Members, usually the chairman of 
the committee that reported the bill, may, at the direction of 
the committee, ask unanimous consent to take the bill with the 
amendments from the Speaker's table and agree to the Senate 
amendments.  At this point, the Clerk reads the title of the bill 
and the Senate amendments.  If there is no objection, the amendments 
are then declared to be agreed to, and the bill is ready to be 
enrolled for presentation to the President.  If unanimous consent 
is not obtainable, the few bills that do not require consideration 
in the Committee of the Whole are privileged and may be called up 
from the Speaker's table by motion for immediate consideration of 
the amendments.  A simple majority is necessary to carry the motion 
and thereby complete floor action on the measure.  A Senate amendment 
to a House bill is subject to a point of order that it must first be
considered in the Committee of the Whole, if, originating in the
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House, it would be subject to that point of order.  Most Senate
amendments require consideration in the Committee of the Whole
and this procedure by privileged motion is seldom utilized.
 
REQUEST FOR A CONFERENCE
 
     The mere fact that each House may have separately passed is 
own bill on a subject is not sufficient to make either bill eligible 
for conference.  One House must first take the additional step of 
amending and then passing the bill of the other House to form the 
basis for a conference. If the amendments are substantial or
controversial, a Member, usually the chairman of the committee of
jurisdiction, may request unanimous consent to take the House
bill with the Senate amendments from the Speaker's table,
disagree to the amendments and request or agree to a conference
with the Senate to resolve the disagreeing votes of the two
Houses.  In the case of a Senate bill with House amendments, the
House may insist on the House amendments and request a
conference.  For a discussion of bills originating in the Senate,
see Part XVI.  If there is objection, the Speaker may recognize a
Member for a motion, if offered by the direction of the primary 
committee and of all reporting committees that had initial 
referral of the bill, to (1) disagree to the Senate amendments 
and ask for or agree to a conference or
(2) insist on the House amendments to a Senate bill and request
or agree to a conference.  This may also be accomplished by a
motion to suspend the rules with a two-thirds vote or by a rule
from the Committee on Rules.  If there is no objection to the
request, or if the motion is carried, a motion to instruct the
managers of the conference would be in order.  This initial
motion to instruct is the prerogative of the minority party.  The
instructions to conferees usually urge the managers to accept or
reject a particular Senate or House provision or to take a more
generally described political position to the extent possible
within the scope of the conference.  However, such instructions
are not binding on House or Senate conferees.  After the motion
to instruct is disposed of, the Speaker then appoints the
managers, informally known as conferees, on the part of the House
and a message is sent to the Senate advising it of the House
action.  A majority of the Members appointed to be conferees must
have been supporters of the House position, as determined by the
Speaker.  The Speaker must appoint Members primarily responsible
for the legislation and must include, to the fullest extent
feasible, the principal proponents of the major provisions of the
bill as it passed the House.  The Speaker usually follows the
suggestion of the committee chairman bill designating the 
conferees on the part of the House from among the members of the 
committee with jurisdiction over the House or Senate provisions.  
Occasionally, the Speaker appoints conferees from more than 
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one committee and may specify the portions of the House and 
Senate versions to which they are assigned.  The number is 
fixed by the Speaker and majority party representation 
generally reflects the ratio for the full House
committee, but may be greater on important bills.  The Speaker
also has the authority to name substitute conferees on specific
provisions and add or remove conferees after his original
appointment.  Representation of both major parties is an
important attribute of all our parliamentary procedures but, in
the case of conference committees, it is important that the views
of the House on the House measure be fully represented.
 
     If the Senate agrees to the request for a conference, a
similar committee is appointed by unanimous consent by the
Presiding Officer of the Senate.  Both political parties may be
represented on the Senate conference committee.  The Senate and
House committees need not be the same size but each House has one
vote in conference as determined by a majority within each set or
subset of managers.
 
     The request for a conference can be made only by the body in
possession of the official papers.  Occasionally, the Senate,
anticipating that the House will not concur in its amendments,
votes to insist on its amendments and requests a conference on
passage of the bill prior to returning the bill to the House. 
This practice serves to expedite the matter because time may be
saved by the designation of the Senate conferees before returning
the bill to the House.  The matter of which body requests the
conference is not without significance because the body asking
for the conference normally acts last on the report to be
submitted by the conferees and a motion to recommit the
conference report is not available to the body that acts last. 
 
AUTHORITY OF CONFEREES
 
     The conference committee is sometimes popularly referred to
as the "Third House of Congress."  Although the managers on the
part of each House meet together as one committee they are in
effect two separate committees, each of which votes separately
and acts by a majority vote.  For this reason, the number of
managers from each House is largely immaterial. 
 
     The conferees are strictly limited in their consideration to
matters in disagreement between the two Houses.  Consequently,
they may not strike out or amend any portion of the bill that was
not amended by the other House.  Furthermore, they may not insert new
matter that is not germane to or that is beyond the scope of the
differences between the two Houses.  Where the Senate amendment
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revises a figure or an amount contained in the bill, the
conferees are limited to the difference between the two numbers
and may neither increase the greater nor decrease the smaller
figure.  Neither House may alone, by instructions, empower its
managers to make a change in the text to which both Houses have
agreed.
 
     When a disagreement to an amendment in the nature of a
substitute is committed to a conference committee, managers on
the part of the House may propose a substitute that is a
germane modification of the matter in disagreement, but the
introduction of any language in that substitute presenting specific
additional matter not committed to the conference committee 
by either House is not in order. Moreover, their report may not 
include matter not committed to the conference committee by either 
House.  The report may not include a modification of any specific 
matter committed to the conference committee by either or
both Houses if that modification is beyond the scope of that
specific topic, question, issue, or proposition as committed to
the conference committee. 
 
     The managers on the part of the House are under specific
guidelines when in conference on general appropriation bills.  An
amendment by the Senate to a general appropriation bill which
would be in violation of the rules of the House, if such
amendment had originated in the House, including an amendment
changing existing law, providing appropriations not authorized by
law, or providing reappropriations of unexpired balances, or an
amendment by the Senate providing for an appropriation on a bill
other than a general appropriation bill, may not be agreed to by
the managers on the part of the House.  However, the House may
grant specific authority to agree to such an amendment by a
separate vote on each specific amendment. 
 
MEETINGS AND ACTION OF CONFEREES
 
     The rules of the House require that one conference meeting
be open, unless the House, in open session, determines by a
record vote that a meeting will be closed to the public.  When
the report of the conference committee is read in the House, a
point of order may be made that the conferees failed to comply
with the House rule requiring an open conference meeting.  If the
point of order is sustained, the conference report is considered
rejected by the House and a new conference is deemed to have been
requested. 
 
     There are generally four forms of recommendations available
to the conferees when reporting back to their bodies:
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(1)  The Senate recede from all (or certain of) its amendments.
      
(2)  The House recede from its disagreement to all (or certain
of) the Senate amendments and agree thereto. 
(3)  The House recede from its disagreement to all (or certain
of) the Senate amendments and agree thereto with amendments.
      
(4)  The House recede from all (or certain of) its amendments to
the Senate amendments or its amendments to Senate bill.
 
     In most instances, the result of the conference is a
compromise growing out of the third type of recommendation
available to the conferees because one House has originally 
substituted its own bill to be considered as a single amendment.  
The complete report may be composed of any one or more of these 
recommendations with respect to the various amendments where there
are number amendments.  Occasionally, on general appropriation bills
with numbered Senate amendments, because of the special rules
preventing House conferees from agreeing to Senate amendments
changing existing law or appropriations not authorized by law,
the conferees find themselves, under the rules or in fact, unable
to reach an agreement with respect to one or more amendments and
report back a statement of their inability to agree on those
particular amendments.  These amendments may then be acted upon
separately.  This partial disagreement is not practicable where, 
as is most often the case, one House strikes out all after the 
enacting clause and substitutes its own bill that must be 
considered as a single amendment.
 
     If they are unable to reach any agreement whatsoever, the
conferees report that fact to their respective bodies and the
amendments may be disposed of by motion.  Usually, new
conferees may be appointed in either or both Houses.  In 
addition, the Houses may provide a new nonbinding instruction 
to the conferees as to the position they are to take. 
 
     After House conferees on any bill or resolution in
conference between the two bodies have been appointed for 20
calendar days and have failed to make a report, a motion
to instruct the House conferees, or discharge them and appoint 
new conferees, is privileged.  The motion can be made only after 
the Member announces his intention to offer the motion and only 
at a time designated by the Speaker in the legislative schedule 
of the following day.  In addition, during the last six days of 
a session, it is a privileged motion to move to discharge, appoint, 
or instruct House conferees after House conferees have been 
appointed 36 hours without having made a report.
 
CONFERENCE REPORTS
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     When the conferees, by majority vote of each group, have
reached complete agreement or find that they are able to agree
with respect to some but not all separately numbered amendments,
they make their recommendations in a report made in duplicate
that must be signed by a majority of the conferees appointed by
each body on each provision to which they are appointed.  The
minority of the managers have no authority to file a
statement of minority views in connection with the conference
report.  The report is required to be printed in both Houses and
must be accompanied by an explanatory statement prepared jointly
by the conferees on the part of the House and the conferees on
the part of the Senate.  The statement must be sufficiently
detailed and explicit to inform Congress of the effect of the 
report on the matters committed to conference. The engrossed 
bill and amendments and one copy of the report are delivered to 
the body that is to act first on the report, usually, the body 
that had agreed to the conference requested by the other.
 
     In the Senate, the presentation of a conference report
always is in order except when the Journal is being read, a point
of order or motion to adjourn is pending, or while the Senate is
voting or ascertaining the presence of a quorum.  When the report
is received, the question of proceeding to the consideration of
the report, if raised, is immediately voted on without debate. 
The report is not subject to amendment in either body and must be
accepted or rejected as an entirety.  If the time for debate on
the adoption of the report is limited, the time allotted must be
equally divided between the majority and minority party.  The
Senate, acting first, prior to voting on agreeing to the report
may by majority vote order it recommitted to the conferees.  When
the Senate agrees to the report, its managers are thereby
discharged and it then delivers the original papers to the House
with a message advising that body of its action.
 
     A report that contains any recommendations which extend
beyond the scope of differences between the two Houses is subject
to a point of order in its entirety unless that point of order is
waived in the House by unanimous consent, adoption of a rule
reported from the Committee on Rules, or the suspension of the
rules by a two-thirds vote. 
 
     The presentation of a conference report in the House 
is in order at any time, except during a reading of the Journal 
or the conduct of a recorded vote, a vote by division, or a 
quorum call. The report is considered in the House and may not
be sent to the Committee of the Whole on the suggestion that it
contains matters ordinarily requiring consideration in that
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Committee.  The report may not be received by the House if the
required statement does not accompany it. 
 
     However, it is not in order to consider either (1) a
conference report or (2) a motion to dispose of a Senate amendment 
(including an amendment in the nature of a substitute) by a 
conference committee, until the third calendar day (excluding 
Saturdays, Sundays, and legal holidays unless the House is in 
session on those days) after the report and accompanying statement 
have been filed in the House and made available to Members in 
the Congressional Record. However, these provisions do not apply 
during the last six days of the session.  It is also not in order 
to consider a conference report or a motion to dispose of a 
Senate amendment reported in disagreement unless copies of the
report and accompanying statement, together with the text of the
amendment, have been available to Members for at least two hours
before their consideration.  By contrast, it is always in order
to call up for consideration a report from the Committee on Rules
on the same day reported that proposes only to waive the 
availability requirements for a conference report or a Senate 
amendment reported in disagreement. The time allotted for debate 
on a conference report or motion is one hour, equally divided between
the majority party and the minority party.  However, if the
majority and minority floor managers both support the conference 
report or motion, one-third of the debate time must be allotted
to a Member who is opposed.  If the House does not agree to 
a conference report that the Senate has already agreed to, the
report may not be recommitted to conference.  In that 
situation, the Senate conferees are discharged when the Senate 
agrees to the report.  The House may then request a new conference 
with the Senate and conferees must be reappointed.
 
      If a conference report is called up before the House
containing matter which would be in violation of the rules of the
House with respect to germaneness if the matter had been offered
as an amendment in the House, and which is contained either (1)
in the Senate bill or Senate amendment to the House measure
(including a Senate amendment in the nature of a substitute for
the text of that measure as passed by the House) and accepted by
the House conferees or agreed to by the conference committee with
modification or (2) in a substitute amendment agreed to by the
conference committee, a point of order may be made at the
beginning of consideration that nongermane matter is contained in
the report.  The point of order may also be waived by special rule.
If the point of order is sustained, a motion to reject the 
nongermane matter identified by the point of order is privileged. 
The motion is debatable for 40 minutes, one-half of the time in 
favor of, and one-half in opposition to,
the motion.  Notwithstanding the final disposition of a point of

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.033a.htm (52 of 65) [1/9/2007 5:20:04 AM]



HOW OUR LAWS ARE MADE

order made with respect to the report, or of a motion to reject
nongermane matter, further points of order may be made with
respect to the report, and further motions may be made to reject
other nongermane matter in the conference report not covered by
any previous point of order which has been sustained.  If a
motion to reject has been adopted, after final disposition of all
points of order and motions to reject, the conference report is
considered rejected and the question then pending before the
House is whether (1) to recede and concur with an amendment that
consists of that portion of the conference report not rejected or
(2) to insist on the House amendment.  If all motions to reject
are defeated and the House thereby decides to permit the
inclusion of the nongermane Senate matter in the conference
report, then, after the allocation of time for debate on the
conference report, it is in order to move the previous question
on the adoption of the conference report.
 
     Similar procedures are available in the House when the
Senate proposes an amendment to a measure that would be in
violation of the rule against nongermane amendments, and
thereafter it is (1) reported in disagreement by a committee of
conference or (2) before the House and the stage of disagreement
is reached.
 
     The numbered amendments of the Senate reported in 
disagreement may be voted on separately and may be
adopted by a majority vote after the adoption of the conference
report itself as though no conference had been had with respect
to those amendments.  The Senate may recede from all amendments,
or from certain of its amendments, insisting on the others with
or without a request for a further conference with respect to
them.  If the House does not accept the amendments insisted on by
the Senate, the entire conference process may begin again with
respect to them.  One House may also further amend an amendment
of the other House until the third degree stage of amendment
within that House is reached.  
 
CUSTODY OF PAPERS
 
     The custody of the original official papers is important in
conference procedure because either body may act on a conference
report only when in possession of the papers.  The papers are
transmitted to the body agreeing to the conference and from that
body to the managers of the House that asked for the conference. 
The latter in turn carry the papers with them to the conference
and at its conclusion turn them over to the managers of the House
that agreed to the conference.  The managers of the House that
agreed to the conference deliver them to their own House, that
acts first on the report, and then delivers the papers to the
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other House for final action on the report.  However, if the
managers on the part of the House agreeing to the conference
surrender the papers to the House asking for the conference, the
report may be acted on first by the House asking for the
conference.
 
     At the conclusion of the conference, each group of conferees
retains one copy of the report that has been made in duplicate
and signed by a majority of the managers of each body.  The House
copy is signed first by the House managers and the Senate copy is
signed first by its managers. 
 
     A bill cannot become a law of the land until it has been
approved in identical form by both Houses of Congress.  When the
bill has finally been approved by both Houses, all the original
papers are transmitted to the enrolling clerk of the body in
which the bill originated.
 
XVI. BILL ORIGINATING IN SENATE
 
     The preceding discussion has described the legislative
process for bills originating in the House.  When a bill
originates in the Senate, this process is reversed.  When the
Senate passes a bill that originated in the Senate, it is sent to
the House for consideration unless it is held by unanimous 
consent to become a vehicle for a similar House bill, if and 
when passed by the House.  The Senate bill is referred to the
appropriate House committee for consideration or held at the
Speaker's table for possible amendment following action on a
companion House bill.  If the committee reports the bill to the
full House and if the bill is passed by the House without
amendment, it is ready for enrollment.  If the House passes an
amended version of the Senate bill, the bill is returned to the
Senate for action on the House amendments.  The Senate may agree
to the amendments or request a conference to resolve the
disagreement over the House amendments or may futher amend the 
House amendments.  In accordance with the Constitution, the 
Senate cannot originate revenue measures.  By tradition, the 
House also originates general appropriations bills.  If
the Senate does originate a revenue measure, either as a Senate 
bill or an amendment to a non-revenue House bill, it can be 
returned to the Senate by a vote of the House as an infringement 
of the constitutional prerogative of the House.
 
XVII. ENROLLMENT
 
     When the bill has been agreed to in identical form by both
bodies-either 1) without amendment by the Senate, 2) by House
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concurrence in the Senate amendments, 3) by Senate concurrence 
in House amendments, or 4) by agreement in both
bodies to the conference report-a copy of the bill is enrolled
for presentation to the President.
 
     The preparation of the enrolled bill is a painstaking and
important task because it must reflect precisely the effect of
all amendments, either by way of deletion, substitution, or
addition, agreed to by both bodies.  The enrolling clerk of the
House, with respect to bills originating in the House, receives
the original engrossed bill, the engrossed Senate amendments, the
signed conference report, the several messages from the Senate,
and a notation of the final action by the House, for the purpose
of preparing the enrolled copy.  From these documents the 
enrolling clerk must meticulously prepare for presentation to 
the President the final form of the bill as it was agreed to 
by both Houses.  On occasion, as many as 500 amendments have been 
adopted, each of which must be set out in the enrollment exactly 
as agreed to, and all punctuation must be in accord with the action 
taken. 
 
     The enrolled bill is printed on parchment paper and
certified by the Clerk of the House stating that the bill
originated in the House of Representatives.  A bill originating
in the Senate is examined and certified by the Secretary of the
Senate.  A House bill is then examined for accuracy by the
Committee on House Administration.  When the committee is
satisfied with the accuracy of the bill, the chairman of the
committee attaches a slip stating that it finds the bill truly
enrolled and sends it to the Speaker of the House for signature. 
All bills, regardless of the body in which they originated, are
signed first by the Speaker and then by the Vice President of the
United States, who, under the Constitution, serves as the
President of the Senate.  The President pro tempore of the Senate
may also sign enrolled bills.  The Speaker of the House may sign
enrolled bills whether or not the House is in session.  The
President of the Senate may sign bills only while the Senate is
actually sitting but advance permission is normally granted to
sign during a recess or after adjournment.  If the Speaker or the
President of the Senate is unable to sign the bill, it may be
signed by an authorized Member of the respective House.  After
both signatures are affixed, a House bill is returned to the
Committee on House Administration for presentation to the
President for action under the Constitution.  A Senate bill is
presented to the President by the Secretary of the Senate.
 
XVIII. PRESIDENTIAL ACTION
 
     Article I, Section 7, of the Constitution provides in part
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that- 
 
     Every Bill which shall have passed the House of
Representatives and the Senate, shall, before it becomes a Law,
be presented to the President of the United States. 
 
     In actual practice, a clerk of the Committee on House
Administration, or the Secretary of the Senate when the bill
originated in that body, delivers the original enrolled bill to a
clerk at the White House and obtains a receipt.  The fact of the
delivery is then reported to the House by the chairman of the
committee.  Delivery to a White House clerk has customarily been
regarded as presentation to the President and as commencing the
10-day constitutional period for presidential action.
 
     Copies of the enrolled bill usually are transmitted by the
White House to the various departments interested in the subject
matter so that they may advise the President on the issues
surrounding the bill.
 
     If the President approves the bill, he signs it and usually
writes the word "approved" and the date.  However, the
Constitution requires only that the President sign it.
 
     The bill may become law without the President's signature by
virtue of the constitutional provision that if the President does
not return a bill with objections within 10 days (excluding
Sundays) after it has been presented to the President, it become
law as if the President had signed it.  However, if Congress by
their adjournment prevent its return, it does not become law. 
This is known as a "pocket veto"; that is, the bill
does not become law even though the President has not sent his
objections to the Congress.  The Congress has interpreted the
President's ability to pocket veto a bill to be limited to final
adjournment "sine die" of a Congress where Congress has finally
prevented return by the originating House and not to interim
adjournments or first session adjournments where the originating
House of Congress through its agents is able to receive a veto
message for subsequent reconsideration by that Congress when it
reconvenes.  The extent of pocket veto authority has not been
definitively decided by the courts. 
 
     Notice of the signing of a bill by the President is sent by
message to the House in which it originated and that House
informs the other, although this action is not necessary for the
act to be valid.  The action is also noted in the Congressional
Record. 
 
     A bill becomes law on the date of approval or passage over
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the President's veto, unless it expressly provides a different
effective date.
 
VETO MESSAGE
 
     By the terms of the Constitution, if the President does not
approve the bill "he shall return it, with his Objections to that
House in which it shall have originated, who shall enter the
Objections at large on their Journal, and proceed to reconsider
it."  A bill returned with the President's objections need not
be voted on at once when laid before the House since the vetoed
bill can be postponed, referred back to committee, or tabled
before the question on passage is pending.  A vetoed bill is
always privileged until directly voted upon, and a motion to take
it from the table or from committee is in order at any time. 
 
     Once the relevant Member moves the previous question on the
question of override, the question is then put by the Speaker as
follows: "Will the House on reconsideration agree to pass the
bill, the objections of the President to the contrary
notwithstanding?."  Under the Constitution, a vote by the yeas
and nays is required to pass a bill over the President's veto. 
The Clerk activates the electronic system or calls the roll with
those in favor of passing the bill answering "Aye," and those
opposed "No."  If fewer than two-thirds of the Members present
vote in the affirmative, a quorum being present, the bill is
rejected, and a message is sent to the Senate advising that body
of the House action.  However, if two-thirds vote in the
affirmative, the bill is sent with the President's objections to
the Senate, unless that body has acted first, together with a
message advising it of the action in the House.
 
     The procedure in the Senate is the same, as a two-thirds
affirmative vote is also necessary to pass the bill over the
President's objections.  If the Senate joins the House and votes
two-thirds in the affirmative to pass the bill, the measure
becomes the law of the land notwithstanding the objections of the
President, and it is ready for publication as a binding statute. 
 
LINE ITEM VETO
 
     From 1997 until it was declared unconstitutional in 1998,
the Line Item Veto Act provided the President authority to cancel
certain individual items contained in a bill or joint resolution
that he had signed into law.  The law allowed the President to
cancel only three types of fiscal items: a dollar amount of
discretionary budget authority, an item of new direct spending,
and a tax change benefiting a class of 100 or fewer.  The
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cancellations had to be received by the House and Senate within
five calendar days of the enactment of such a law and were
effective unless disapproved.  The President had to submit a
single message to both Houses containing all the cancellations
per law.  The Act also provided special expedited procedures by
which the House and Senate could consider a bill or joint
resolution disapproving a President's cancellation.  Such a
"disapproval bill" was subject to a majority vote in the House
and Senate and was presented to the President for his signature
or veto under the Constitution.  If the disapproval bill were
vetoed by the President, the House and Senate could override the
veto by a two-thirds vote in each House, in which case the
President's cancellations would be null and void.  While the Act
has not been repealed, the Supreme Court in Clinton v. City of
New York, 118 S. Ct. 2091, (1998) struck down the Line Item Veto
Act as unconstitutional.
 
XIX. PUBLICATION
 
     One of the important steps in the enactment of a valid law
is the requirement that it shall be made known to the people who
are to be bound by it.  There would be no justice if the state
were to hold its people responsible for their conduct before it
made known to them the unlawfulness of such behavior.  In
practice, our laws are published immediately upon their enactment
so that the public will be aware of them.
 
     If the President approves a bill, or allows it to become law
without signing it, the original enrolled bill is sent from the
White House to the Archivist of the United States for
publication.  If a bill is passed by both Houses over the
objections of the President, the body that last overrides the
veto transmits it.  It is then assigned a public law number, and
paginated for the Statutes at Large volume covering that session
of Congress.  The public and private law numbers run in sequence
starting anew at the beginning of each Congress and 
are prefixed for ready identification by the number of the
Congress.  For example, the first public law of the 106th
Congress is designated Public Law 106-1 and the first private law
of the 106th Congress is designated Private Law 106-1. 
Subsequent laws of this Congress also will contain the same
prefix designator.
 
SLIP LAWS
 
     The first official publication of the statute is in the form
generally known as the "slip law."  In this form, each law is
published separately as an unbound pamphlet.  The heading
indicates the public or private law number, the date of approval,
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and the bill number.  The heading of a slip law for a public law
also indicates the United States Statutes at Large citation.  If
the statute has been passed over the veto of the President, or
has become law without the President's signature because he did
not return it with objections, an appropriate statement is
inserted instead of the usual notation of approval. 
 
     The Office of the Federal Register, National Archives and
Records Administration, prepares the slip laws and provides
marginal editorial notes giving the citations to laws mentioned
in the text and other explanatory details.  The marginal notes
also give the United States Code classifications, enabling the
reader immediately to determine where the statute will appear in
the Code.  Each slip law also includes an informative guide to
the legislative history of the law consisting of the committee
report number, the name of the committee in each House, as well
as the date of consideration and passage in each House, with a
reference to the Congressional Record by volume, year, and date. 
A reference to presidential statements relating to the approval
of a bill or the veto of a bill when the veto was overridden and
the bill becomes law is included in the legislative history as a
citation to the Weekly Compilation of Presidential Documents.
 
     Copies of the slip laws are delivered to the document rooms
of both Houses where they are available to officials and the
public.  They may also be obtained by annual subscription or
individual purchase from the Government Printing Office and are
available in electronic form for computer access.  Section 113 of
title 1 of the United States Code provides that slip laws are
competent evidence in all the federal and state courts,
tribunals, and public offices. 
 
STATUTES AT LARGE
 
     The United States Statutes at Large, prepared by the Office
of the Federal Register, National Archives and Records
Administration, provide a permanent collection of the laws of
each session of Congress in bound volumes.  The latest volume
containing the laws of the first session of the 105th Congress is
number 111 in the series.  Each volume contains a complete index
and a table of contents. A legislative history appears at the 
end of each law. There are also extensive marginal notes referring 
to laws in earlier volumes and to earlier and later matters in the 
same volume.
 
     Under the provisions of a statute originally enacted in
1895, these volumes are legal evidence of the laws contained in
them and will be accepted as proof of those laws in any court in
the United States.

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.033a.htm (59 of 65) [1/9/2007 5:20:04 AM]



HOW OUR LAWS ARE MADE

 
     The Statutes at Large are a chronological arrangement of the
laws exactly as they have been enacted.  The laws are not arranged 
according to subject matter and do not reflect the present status 
of an earlier law that has been amended.  The laws are organized 
in that manner in the code of laws. 
 
UNITED STATES CODE
 
     The United States Code contains a consolidation and
codification of the general and permanent laws of the United
States arranged according to subject matter under 50 title
headings, in alphabetical order to a large degree.  It sets out
the current status of the laws, as amended, without repeating all
the language of the amendatory acts except where necessary. 
The Code is declared to be prima facie evidence of
those laws.  Its purpose is to present the laws in a concise and
usable form without requiring recourse to the many volumes of the
Statutes at Large containing the individual amendments.
 
     The Code is prepared by the Law Revision Counsel of the
House of Representatives.  New editions are published every six
years and cumulative supplements are published after the
conclusion of each regular session of the Congress.  The Code is
also available in electronic form.
 
     Twenty-three of the 50 titles have been revised and enacted
into positive law, and two have been eliminated by consolidation
with other titles.  Titles that have been revised and enacted
into positive law are legal evidence of the law and the courts
will receive them as proof of those laws.  Eventually all the
titles will be revised and enacted into positive law.  At that
point, they will be updated by direct amendment.
 
     
 
APPENDIX
 
SELECT LIST OF GOVERNMENT PUBLICATIONS
 
Constitution of the United States of America:
     Analysis and Interpretation, with annotations of cases
decided by the Supreme Court of the United States to June 29,
1992; prepared by Congressional Research Service, Library of
Congress, Johnny H. Killian, George A. Costello, co-editors:
Senate Document 103-6 (1996).
 
House Rules and Manual:
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     Constitution, Jefferson's Manual, and Rules of the House of
Representatives of the United States, prepared by Charles W.
Johnson, Parliamentarian of the House, House Document 105-538
(1999). New editions are published each Congress.
 
Senate Manual:
     Containing the rules, orders, laws, and resolutions
affecting the business of the United States Senate; Jefferson's
Manual, Declaration of Independence, Articles of Confederation,
Constitution of the United States, etc., prepared under the
direction of Senate Committee on Rules and Administration. New
editions are published each Congress. 
 
Hinds' and Cannon's Precedents of the House of Representatives:
     Including references to provisions of the Constitution,
laws, and decisions of the Senate, by Asher C. Hinds. Vols. 1-5
(1907).    
     Vols. 6-8 (1935), as compiled by Clarence Cannon, are
supplementary to vols. 1-5 and cover the 28-year period from 1907
to 1935, revised up to and including the 73d Congress.   
     Vols. 9-11 (1941) are index-digest to vols. 1-8.
 
Deschler-Brown Precedents of the United States House of
Representatives:  
     Including references to provisions of the Constitution and
laws, and to decisions of the courts, covering the period from
1928 to date, by Lewis Deschler, J.D., D.J., M.P.L., LL.D.,
Parliamentarian of the House (1928-1974), Wm. Holmes Brown,
Parliamentarian of the House (1974-1994).
     Vols. 1-15 have been published, additional volumes in
preparation. 
 
Cannon's Procedure in the House of Representatives:  
     By Clarence Cannon, A.M., LL.B., LL.D., Member of Congress,
sometime Parliamentarian of the House, Speaker pro tempore,
Chairman of the Committee of the Whole, Chairman of the Committee
on Appropriations, etc.
 
House Practice, A Guide to the Rules, Precedents and Procedures
of the House: 
     By Wm. Holmes Brown, Parliamentarian of the House
(1974-1994)
 
Procedure in the U.S. House of Representatives, Fourth Edition
(1982) (1987 Supp.): 
     By Lewis Deschler, J.D., D.J., M.P.L., LL.D.,
Parliamentarian of the House (1928-1974), and Wm. Holmes Brown,
Parliamentarian of the House (1974-1994).
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Senate Procedure: 
     By Floyd M. Riddick, Parliamentarian Emeritus of the Senate,
Alan S. Frumin, Parliamentarian of the Senate: Senate Document 
No. 101-28 (1992). 
 
Calendars of the House of Representatives and History of
Legislation:  
     Published each day the House is in session; prepared under
the direction of the Clerk of the House of Representatives.
 
Committee Calendars: 
     Published periodically by most of the standing committees of
the House of Representatives and Senate, containing the history
of bills and resolutions referred to the particular committee. 
 
Digest of Public General Bills and Resolutions: 
     A brief synopsis of public bills and resolutions, and
changes made therein during the legislative process; prepared by
American Law Division, Congressional Research Service, Library of
Congress.
 
Congressional Record: 
     Proceedings and debates of the House and Senate, published
daily, and bound with an index and history of bills and
resolutions at the conclusion of each session of the Congress.
The record of debates prior to 1874 was published in the Annals
of   Congress (1789-1824), The Register of Debates (1824-1837),
and the Congressional Globe (1833-1873).
 
Journal of the House of Representatives: 
     Official record of the proceedings of the House, published
at the conclusion of each session under the direction of the
Clerk of the House.
 
Journal of the United States Senate: 
     Official record of the proceedings of the Senate, published
at the conclusion of each session under      the direction of the
Secretary of the Senate.
 
United States Statutes at Large: 
     Containing the laws and concurrent resolutions enacted, and
reorganization plans and proclamations promulgated during each
session of the Congress, published annually under the direction
of the Archivist of the United States by the Office of the
Federal Register, National Archives and Records Administration,
Washington, D.C. 20408. 
     Supplemental volumes: Tables of Laws Affected, Volumes 70-84
(1956-1970), Volumes 85-89 (1971-1975), containing tables of
prior laws amended, repealed, or patently affected by  provisions
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of public laws enacted during that period. 
     Additional parts, containing treaties and international
agreements other than treaties,    published annually under the
direction of the Secretary of State until 1950. 
 
United States Code: 
     The general and permanent laws of the United States in force
on the day preceding the commencement of the session following
the last session the legislation of which is included: arranged
in 50 titles; prepared under the direction and supervision of the
Law Revision Counsel of the House of Representatives. New
editions are published every six years and cumulative supplements
are published annually.  
 
Federal Register: 
     Presidential Proclamations, Executive Orders, and federal
agency orders, regulations, and notices, and general documents of
public applicability and legal effect, published daily. The
regulations therein amend the Code of Federal Regulations.
Published by the Office of the Federal Register, National
Archives and Records Administration, Washington, D.C. 20408. 
 
Code of Federal Regulations: 
     Cumulates in bound volumes the general and permanent rules
and regulations of Federal agencies published in the Federal
Register, including Presidential documents. Each volume of the
Code is revised at least once each calendar year and issued on a
quarterly basis. Published by the Office of the Federal Register,
National Archives and Records Administration, Washington, D.C.
20408. 
 
Weekly Compilation of Presidential Documents: 
     Containing statements, messages, and other presidential
materials released by the White House during the previous 
week, published every Monday by the Office of the Federal
Register, National Archives and Records Administration,
Washington, D.C. 20408. 
 
History of the United States House of Representatives:
     Prepared by Congressional Research Service, Library of
Congress, House Document 103-324.
 
The Senate, 1789-1989, Addresses on the History of the United
States Senate, Vol. 1: 
     by Senator Robert C. Byrd, Senate Document No. 100-20
(1988). 
 
Historical Almanac of the United States Senate: 
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     by Senator Bob Dole, Senate Document No. 100-35 (1989).
 
 
EARLIER PRINTINGS
 
Document and Number of copies printed
 
1953, H. Doc. 210, 83d Cong. (H. Res. 251 by Mr. Reed) - 36,771
1953, H. Doc. 210, 83d Cong. (H. Res. 251 by Mr. Reed) - 122,732
1955, H. Doc. 210, 83d Cong. (H. Con. Res. 93 by Mr. Willis) -    
   167,728
1956, H. Doc. 451, 84th Cong. (H. Con. Res. 251 by Mr. Willis) -  
    30,385
1956, S. Doc. 152, 84th Cong. (S. Res. 293 by Senator Kennedy) - 
182,358
1959, H. Doc. 156, 86th Cong. (H. Con. Res. 95 by Mr. Lesinski) - 
  228,591
1961, H. Doc. 136, 87th Cong. (H. Con. Res. 81 by Mr. Willis) -  
211,797
1963, H. Doc. 103, 88th Cong. (H. Con. Res. 108 by Mr. Willis) -  
   14,000
1965, H. Doc. 103, 88th Cong. (S. Res. 9 by Senator Mansfield) -  
 196,414
1965, H. Doc. 164, 89th Cong. (H. Con. Res. 165 by Mr. Willis) -  
 319,766
1967, H. Doc. 125, 90th  Cong. (H. Con. Res. 221 by Mr. Willis) - 
  324,821
1969, H. Doc. 127, 91st Cong. (H. Con. Res. 192 by Mr. Celler) -  
   174,500
1971, H. Doc. 144, 92d Cong. (H. Con. Res. 206 by Mr. Celler) -   
 292,000
1972, H. Doc. 92-323, 92d Cong. (H. Con. Res. 530 by Mr. Celler)
- 292,500
1974, H. Doc. 93-377, 93d Cong. (H. Con. Res. 201 by Mr. Rodino)  
- 246,000
1976, H. Doc. 94-509, 94th Cong. (H. Con. Res. 540 by Mr. Rodino) 
- 282,400
1978, H. Doc. 95-259, 95th Cong. (H. Con. Res.190 by Mr. Rodino)  
- 298,000
1980, H. Doc. 96-352, 96th Cong. (H. Con. Res. 95 by Mr. Rodino)  
- 298,000
1981, H. Doc. 97-120, 97th Cong. (H. Con. Res.106 by Mr. Rodino)  
- 298,000
1985, H. Doc. 99-158, 99th Cong. (H. Con. Res. 203 by Mr. Rodino) 
- 298,000
1989, H. Doc. 101-139, 101st  Cong. (H. Con. Res. 193 by Mr.
Brooks) - 323,000
1997, H. Doc. 105-14, 105th Cong. (S. Con. Res. 62 by Mr. Warner) 
- 387,000 
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 U.S.C.A. Const. Amend. XVI UNITED STATES CODE ANNOTATED

CONSTITUTION OF THE UNITED STATES

AMENDMENT XVI--INCOME TAX

        Copr. © West Group 2001.  No claim to Orig. U.S. Govt. Works.        

Current through P.L. 107-56, approved 10-26-01

Amendment XVI. Income Tax

 The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to any census or enumeration.

HISTORICAL NOTES 

Proposal and Ratification

 The sixteenth amendment to the Constitution of the United States was proposed to the legislatures of the 
several States by the Sixty-first Congress on the 12th of July, 1909, and was declared, in a proclamation of 
the Secretary of State, dated the 25th of February, 1913, to have been ratified by 36 of the 48 States.  The 
dates of ratification were:  Alabama, August 10, 1909;  Kentucky, February 8, 1910;  South Carolina, 
February 19, 1910;  Illinois, March 1, 1910;  Mississippi, March 7, 1910;  Oklahoma, March 10, 1910;  
Maryland, April 8, 1910;  Georgia, August 3, 1910;  Texas, August 16, 1910;  Ohio, January 19, 1911;  
Idaho, January 20, 1911;  Oregon, January 23, 1911;  Washington, January 26, 1911;  Montana, January 30, 
1911;  Indiana, January 30, 1911;  California, January 31, 1911;  Nevada, January 31, 1911;  South Dakota, 
February 3, 1911; Nebraska, February 9, 1911;  North Carolina, February 11, 1911;  Colorado, February 15, 
1911;  North Dakota, February 17, 1911;  Kansas, February 18, 1911;  Michigan, February 23, 1911;  Iowa, 
February 24, 1911;  Missouri, March 16, 1911;  Maine, March 31, 1911;  Tennessee, April 7, 1911;  
Arkansas, April 22, 1911 (after having rejected it earlier);  Wisconsin, May 26, 1911;  New York, July 12, 
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1911;  Arizona, April 6, 1912;  Minnesota, June 11, 1912; Louisiana, June 28, 1912;  West Virginia, January 
31, 1913;  New Mexico, February 3, 1913.

 Ratification was completed on February 3, 1913.

 The amendment was subsequently ratified by Massachusetts, March 4, 1913;  New Hampshire, March 7, 
1913 (after having rejected it on March 2, 1911).

 The amendment was rejected (and not subsequently ratified) by Connecticut, Rhode Island, and Utah.

U.S.C.A. Const. Amend. XVI

USCA CONST Amend. XVI

END OF DOCUMENT
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Parker v. C.I.R., 724 F.2d 469 (5th Cir. 1984)
 

Alton M. PARKER, Sr., Petitioner-Appellant,
v.

COMMISSIONER OF INTERNAL REVENUE, Respondent-Appellee.
 

No. 83-4300
Summary Calendar.

United States Court of Appeals,
Fifth Circuit.
Feb. 6, 1984.

 
      Alton M. Parker, Sr., pro se.
 
      Glenn L. Archer, Jr., Asst. Atty. Gen., Michael L. Paup, Chief, Appellate 
Section, Gilbert S. Rothenberg, Michael J. Roach, Attys., Tax.  Div., Dept. of 
Justice, Washington, D.C., for respondent-appellee.
 
      Appeal from the Decision of the United States Tax Court.
 
      Before GEE, POLITZ and JOHNSON, Circuit Judges.
 
      POLITZ, Circuit Judge:
 
      Alton M. Parker was employed in 1977 as a pilot by Putz Aerial Services, 
Inc., from which he received $40,114.97 in wages.  In addition, he received 
$5,569.06 in taxable pension income from the United States Air Force and 
$2,225.10 in long-term capital gains.  Parker had previously filed valid and 
complete tax returns, but his 1977 return contained only his name, address, 
social security number and signature.  The income and deduction portions of 
Parker's 1040 and 1040X Forms contained only asterisks or the entry "none" 
or "object, self-incrimination."    Parker did not provide the information 
essential to a determination of tax liability but attached to his protest return 
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excerpts from cases and other materials discussing the fifth amendment 
privilege against self-incrimination.
 
      The Commissioner determined a tax deficiency of $14,250.04 and 
assessed a penalty under Sec. 6653(a) of the IRC, 26 U.S.C. Sec. 6653(a), for 
negligent or willful refusal to file an appropriate tax return.  Parker sought the 
Tax Court's review of the Commissioner's decision.  At trial, he conceded 
unreported income from wages, pension benefits, and long-term capital gains, 
but challenged the Commissioner's allowances for rental losses and medical 
expenses.  He also opposed the penalty.  The Tax Court upheld the 
Commissioner's determinations, including the imposition of the penalty.  
Finding no error of fact or law we affirm.
 
      Parker claims that the Commissioner allowed inadequate deductions for 
rental loss and medical expenses.  In support of his position he testified:  "I 
have no idea what ... [the repairs to rental property] cost me....  I paid medical 
expenses, but I can't tell you what amount at this time."    The findings of the 
Commissioner carry a presumption of correctness and the taxpayer has the 
burden to refute them.   Welch v. Helvering, 290 U.S. 111, 54 S.Ct. 8, 78 L.
Ed. 212 (1933).  The Tax Court found that Parker failed to carry this burden.  
We agree.
 
      The Tax Court referred to two facts to uphold the penalty assessment.  
First, the Court noted that Parker had filed proper tax returns in previous 
years.  This, coupled with Parker's obvious intelligence, negated the argument 
that Parker had a reasonable belief in the validity of his fifth amendment 
assertion.  We agree.
 
      Parker maintains that "the IRS and the government in general, including 
the judiciary, mistakenly interpret the sixteenth amendment as allowing a 
direct tax on property (wages, salaries, commissions, etc.) without 
apportionment."  As we observed in Lonsdale v. CIR, 661 F.2d 71 (5th 
Cir.1981), the sixteenth amendment was enacted for the express purpose of 
providing for a direct income tax.  The thirty words of this amendment are 
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explicit:  "The Congress shall have power to lay and collect taxes on income, 
from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration."   The Supreme 
Court promptly determined in Brushaber v. Union Pacific Ry. Co., 240 U.S. 
1, 36 S.Ct. 236, 60 L.Ed. 493 (1916), that the sixteenth amendment provided 
the needed constitutional basis for the imposition of a direct non-apportioned 
income tax.
 
      Appellant cites Brushaber and Stanton v. Baltic Mining Co., 240 U.S. 
103, 36 S.Ct. 278, 60 L.Ed. 546 (1916), for the proposition that the sixteenth 
amendment does not give Congress the power to levy an income tax.  This 
proposition is only partially correct, and in its critical aspect, is incorrect.  In 
its early consideration of the sixteenth amendment the Court recognized that 
the amendment does not bestow the taxing power.  The bestowal of such 
authority is not necessary, for as the Court pointedly noted in Brushaber:
 

      The authority conferred upon Congress by Sec. 8 of article 1 "to lay 
and collect taxes, duties, imposts and excises" is exhaustive and embraces 
every conceivable power of taxation has never been questioned, or, if it 
has, has been so often authoritatively declared as to render it necessary 
only to state the doctrine.  And it has also never been questioned from the 
foundation ... that there was authority given ... to lay and collect income 
taxes.

 
      240 U.S. at 12-13, 36 S.Ct. at 239-240.  The sixteenth amendment merely 
eliminates the requirement that the direct income tax be apportioned among 
the states.  The immediate recognition of the validity of the sixteenth 
amendment continues in an unbroken line.   See e.g. United States v. 
McCarty, 665 F.2d 596 (5 Cir.1982);  Lonsdale v. CIR.
 
      Appellant cites Flint v. Stone Tracy Co., 220 U.S. 107, 31 S.Ct. 342, 55 L.
Ed. 389 (1911), in support of his contention that the income tax is an excise 
tax applicable only against special privileges, such as the privilege of 
conducting a business, and is not assessable against income in general.  
Appellant twice errs.    Flint did not address personal income tax;  it was 
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concerned with corporate taxation.  Furthermore, Flint is pre-sixteenth 
amendment and must be read in that light.  At this late date, it seems 
incredible that we would again be required to hold that the Constitution, as 
amended,  empowers the Congress to levy an income tax against any source 
of income, without the need to apportion the tax equally among the states, or 
to classify it as an excise tax applicable to specific categories of activities.
 
      Parker next maintains that he has a constitutional right to trial by jury.  
We addressed this issue in Mathes v. CIR, 576 F.2d 70, 71 (5th Cir.1978), and 
held:
 

The seventh amendment preserves the right to jury trial "in suits at 
common law."    Since there was no right of action at common law against 
a sovereign, enforceable by jury trial or otherwise, there is no 
constitutional right to a jury trial in a suit against the United States.  
[Citations omitted.]  Thus, there is a right to a jury trial in actions against 
the United States only if a statute so provides.  Congress has not so 
provided when the taxpayer elects not to pay the assessment and sue for a 
redetermination in the Tax Court.  For a taxpayer to obtain a trial by jury, 
he must pay the tax allegedly owed and sue for a refund in district court.  
28 U.S.C. Secs. 2402 & 1346(a)(1).  The law is therefore clear that a 
taxpayer who elects to bring his suit in the Tax Court has no right, 
statutory or constitutional, to a trial by jury.

 
      Finally, Parker maintains that the Tax Court is improperly constituted 
because its judges, holding office for 15 years, 26 U.S.C. Sec. 7443(e), are not 
appointed for life as are Article III judges.  From this he argues that decisions 
by the Tax Court are constitutionally void.  This argument also is devoid of 
merit.  Congress created the Tax Court by its authority vested in Article I.  
The statutes establishing the Tax Court are constitutional.   Melton v. Kurtz, 
575 F.2d 547 (5th Cir.1978).
 
      In the foregoing we have addressed and disposed of issues which were not 
timely raised in the Tax Court and which ordinarily would not be considered 
upon review.   Pokress v. CIR, 234 F.2d 146 (5th Cir.1956).  In this case the 
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pressing need to marshal limited judicial resources justifies a slight variance 
from the rule.  By addressing these issues we seek to avoid further 
purposeless litigation and appeal.
 
      The absence of a semblance of merit in any issue raised in appellant's 
appeal mandates a repeat of the warning we gave in Lonsdale v. CIR, 661 
F.2d at 72, concerning the very claims raised in this case:
 

Appellants' contentions are stale ones, long settled against them.  As such 
they are frivolous.  Bending over backwards, in indulgence of appellants' 
pro se status, we today forbear the sanctions of Rule 38, Fed.R.App.P.  We 
publish this opinion as notice to future litigants that the continued 
advancing of these long-defunct arguments invite such sanctions, however.

 
      Our warning has been ignored.  We now invoke the sanctions of Fed.R.
App.P. 38 and assess appellant with double costs.  This time we do not award 
damages but sound a cautionary note to those who would persistently raise 
arguments against the income tax which have been put to rest for years.  The 
full range of sanctions in Rule 38 hereafter shall be summoned in response to 
a totally frivolous appeal.
 
      AFFIRMED.
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Brushaber v. Union Pacific Railroad Co., 240 U.S. 1,  36 S.Ct. 236 (1916) 

Supreme Court of the United States 

FRANK R. BRUSHABER, Appt., 

v. 

UNION PACIFIC RAILROAD COMPANY. 

No. 140. 

Argued October 14 and 15, 1915. 

Decided January 24, 1916.

APPEAL from the District Court of the United States for the Southern District of New York to review a 
decree dismissing the bill in a suit by a stockholder to restrain the corporation from voluntarily complying 
with the Federal income tax. Affirmed. 

The facts are stated in the opinion. 

Mr. Chief Justice White delivered the opinion of the court: 

As a stockholder of the Union Pacific Railroad Company, the appellant filed his bill to enjoin the corporation 
from complying with the income tax provisions of the tariff act of October 3, 1913 (§ II., chap. 16, 38 Stat. at 
L. 166). Because of constitutional questions duly arising the case is here on direct appeal from a decree 
sustaining a motion to dismiss because no ground for relief was stated. 

The right to prevent the corporation from returning and paying the tax was based upon many averments as to 
the repugnancy of the statute to the Constitution of the United States, of the peculiar relation of the 
corporation to the stockholders, and their particular interests resulting from many of the administrative 
provisions of the assailed act, of the confusion, wrong, and multiplicity of suits and the absence of all means 
of redress which would result if the corporation paid the tax and complied with the act in other respects 
without protest, as it was alleged it was its intention to do. To put out of the way a question of jurisdiction we 
at once say that in view of these averments and the ruling in Pollock v. Farmers' Loan & T. Co. 157 U. S. 
429, 39 L. ed. 759, 15 Sup. Ct. Rep. 673, sustaining the right of a stockholder to sue to restrain a corporation 
under proper averments from voluntarily paying a tax charged to be unconstitutional on the ground that to 
permit such a suit did not violate the prohibitions of § 3224, Revised Statutes (Comp. Stat. 1913, § 5947), 
against enjoining the enforcement of taxes, we are of opinion that the contention here made that there was no 
jurisdiction of the cause, since to entertain it would violate the provisions of the Revised Statutes referred to, 
is without merit. Before coming to dispose of the case on the merits, however, we observe that the defendant 
corporation having called the attention of the government to the pendency of the cause and the nature of the 
controversy and its unwillingness to voluntarily refuse to comply with the act assailed, the United States, as 
amicus curiae, has at bar been heard both orally and by brief for the purpose of sustaining the decree. 
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Aside from averments as to citizenship and residence, recitals as to the provisions of the statute, and 
statements as to the business of the corporation, contained in the first ten paragraphs of the bill, advanced to 
sustain jurisdiction, the bill alleged twenty-one constitutional objections specified in that number of 
paragraphs or subdivisions. As all the grounds assert a violation of the Constitution, it follows that, in a wide 
sense, they all charge a repugnancy of the statute to the 16th Amendment, under the more immediate sanction 
of which the statute was adopted. 

The various propositions are so intermingled as to cause it to be difficult to classify them. We are of opinion, 
however, that the confusion is not inherent, but rather arises from the conclusion that the 16th Amendment 
provides for a hitherto unknown power of taxation; that is, a power to levy an income tax which, although 
direct, should not be subject to the regulation of apportionment applicable to all other direct taxes. And the 
far-reaching effect of this erroneous assumption will be made clear by generalizing the many contentions 
advanced in argument to support it, as follows: (a) The Amendment authorizes only a particular character of 
direct tax without apportionment, and therefore if a tax is levied under its assumed authority which does not 
partake of the characteristics exacted by the Amendment, it is outside of the Amendment, and is void as a 
direct tax in the general constitutional sense because not apportioned. (b) As the Amendment authorizes a tax 
only upon incomes 'from whatever source derived,' the exclusion from taxation of some income of designated 
persons and classes is not authorized, and hence the constitutionality of the law must be tested by the general 
provisions of the Constitution as to taxation, and thus again the tax is void for want of apportionment. (c) As 
the right to tax 'incomes from whatever source derived' for which the Amendment provides must be 
considered as exacting intrinsic uniformity, therefore no tax comes under the authority of the Amendment not 
conforming to such standard, and hence all the provisions of the assailed statute must once more be tested 
solely under the general and pre-existing provisions of the Constitution, causing the statute again to be void in 
the absence of apportionment. (d) As the power conferred by the Amendment is new and prospective, the 
attempt in the statute to make its provisions retroactively apply is void because, so far as the retroactive 
period is concerned, it is governed by the pre-existing constitutional requirement as to apportionment. 

But it clearly results that the proposition and the contentions under it, if acceded to, would cause one 
provision of the Constitution to destroy another; that is, they would result in bringing the provisions of the 
Amendment exempting a direct tax from apportionment into irreconcilable conflict with the general 
requirement that all direct taxes be apportioned. Moreover, the tax authorized by the Amendment, being 
direct, would not come under the rule of uniformity applicable under the Constitution to other than direct 
taxes, and thus it would come to pass that the result of the Amendment would be to authorize a particular 
direct tax not subject either to apportionment or to the rule of geographical uniformity, thus giving power to 
impose a different tax in one state or states than was levied in another state or states. This result, instead of 
simplifying the situation and making clear the limitations on the taxing power, which obviously the 
Amendment must have been intended to accomplish, would create radical and destructive changes in our 
constitutional system and multiply confusion. 

But let us by a demonstration of the error of the fundamental proposition as to the significance of the 
Amendment dispel the confusion necessarily arising from the arguments deduced from it. Before coming, 
however, to the text of the Amendment, to the end that its significance may be determined in the light of the 
previous legislative and judicial history of the subject with which the Amendment is concerned, and with a 
knowledge of the conditions which presumptively led up to its adoption, and hence of the purpose it was 
intended to accomplish, we make a brief statement on those subjects. 

That the authority conferred upon Congress by § 8 of article 1 'to lay and collect taxes, duties, imposts and 
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excises' is exhaustive and embraces every conceivable power of taxation has never been questioned, or, if it 
has, has been so often authoritatively declared as to render it necessary only to state the doctrine. And it has 
also never been questioned from the foundation, without stopping presently to determine under which of the 
separate headings the power was properly to be classed, that there was authority given, as the part was 
included in the whole, to lay and collect income taxes. Again, it has never moreover been questioned that the 
conceded complete and all- embracing taxing power was subject, so far as they were respectively applicable, 
to limitations resulting from the requirements of art. 1, § 8, cl. 1, that 'all duties, imposts and excises shall be 
uniform throughout the United States,' and to the limitations of art I., § 2, cl. 3, that 'direct taxes shall be 
apportioned among the several states,' and of art 1, § 9, cl. 4, that 'no capitation, or other direct, tax shall be 
laid, unless in proportion to the census or enumeration hereinbefore directed to be taken.' In fact, the two 
great subdivisions embracing the complete and perfect delegation of the power to tax and the two correlated 
limitations as to such power were thus aptly stated by Mr. Chief Justice Fuller in Pollock v. Farmers' Loan & 
T. Co. 157 U. S. supra, at page 557: 'In the matter of taxation, the Constitution recognizes the two great 
classes of direct and indirect taxes, and lays down two rules by which their imposition must be governed, 
namely: The rule of apportionment as to direct taxes, and the rule of uniformity as to duties, imposts, and 
excises.' It is to be observed, however, as long ago pointed out in Veazie Bank v. Fenno, 8 Wall. 533, 541, 19 
L. ed. 482, 485, that the requirements of apportionment as to one of the great classes and of uniformity as to 
the other class were not so much a limitation upon the complete and all-embracing authority to tax, but in 
their essence were simply regulations concerning the mode in which the plenary power was to be exerted. In 
the whole history of the government down to the time of the adoption of the 16th Amendment, leaving aside 
some conjectures expressed of the possibility of a tax lying intermediate between the two great classes and 
embraced by neither, no question has been anywhere made as to the correctness of these propositions. At the 
very beginning, however, there arose differences of opinion concerning the criteria to be applied in 
determining in which of the two great subdivisions a tax would fall. Without pausing to state at length the 
basis of these differences and the consequences which arose from them, as the whole subject was elaborately 
reviewed in Pollock v. Farmers' Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 673, 158 U. S. 
601, 39 L. ed. 1108, 15 Sup. Ct. Rep. 912, we make a condensed statement which is in substance taken from 
what was said in that case. Early the differences were manifested in pressing on the one hand and opposing 
on the other, the passage of an act levying a tax without apportionment on carriages 'for the conveyance of 
persons,' and when such a tax was enacted the question of its repugnancy to the Constitution soon came to 
this court for determination. Hylton v. United States, 3 Dall. 171, 1 L. ed. 556. It was held that the tax came 
within the class of excises, duties, and imposts, and therefore did not require apportionment, and while this 
conclusion was agreed to by all the members of the court who took part in the decision of the case, there was 
not an exact coincidence in the reasoning by which the conclusion was sustained. Without stating the minor 
differences, it may be said with substantial accuracy that the divergent reasoning was this: On the one hand, 
that the tax was not in the class of direct taxes requiring apportionment, because it was not levied directly on 
property because of its ownership, but rather on its use, and was therefore an excise, duty, or impost; and on 
the other, that in any event the class of direct taxes included only taxes directly levied on real estate because 
of its ownership. Putting out of view the difference of reasoning which led to the concurrent conclusion in the 
Hylton Case, it is undoubted that it came to pass in legislative practice that the line of demarcation between 
the two great classes of direct taxes on the one hand and excises, duties, and imposts on the other, which was 
exemplified by the ruling in that case, was accepted and acted upon. In the first place this is shown by the fact 
that wherever (and there were a number of cases of that kind) a tax was levied directly on real estate or slaves 
because of ownership, it was treated as coming within the direct class and apportionment was provided for, 
while no instance of apportionment as to any other kind of tax is afforded. Again the situation is aptly 
illustrated by the various acts taxing incomes derived from property of every kind and nature which were 
enacted beginning in 1861, and lasting during what may be termed the Civil War period. It is not disputable 
that these latter taxing laws were classed under the head of excises, duties, and imposts because it was 
assumed that they were of that character inasmuch as, although putting a tax burden on income of every kind, 
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including that derived from property real or personal, they were not taxes directly on property because of its 
ownership. And this practical construction came in theory to be the accepted one, since it was adopted 
without dissent by the most eminent of the text writers. 1 Kent, Com. 254, 256; 1 Story, Const. § 955; 
Cooley, Const. Lim. 5th ed.; Miller, Constitution, 237; Pom. Const. Law, § 281; 1 Hare, Const. Law, 249, 
250; Burroughs, Taxn. 502; Ordronaux, Constitutional Legislation, 225. 

Upon the lapsing of a considerable period after the repeal of the income tax laws referred to, in 1894 [28 Stat. 
at L. 509, chap. 349], an act was passed laying a tax on incomes from all classes of property and other 
sources of revenue which was not apportioned, and which therefore was of course assumed to come within 
the classification of excises, duties, and imposts which were subject to the rule of uniformity, but not to the 
rule of apportionment. The constitutional validity of this law was challenged on the ground that it did not fall 
within the class of excises, duties, and imposts, but was direct in the constitutional sense, and was therefore 
void for want of apportionment, and that question came to this court and was passed upon in Pollock v. 
Farmers' Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 673, 158 U. S. 601, 39 L. ed. 1108, 15 
Sup. Ct. Rep. 912. The court, fully recognizing in the passage which we have previously quoted the 
allembracing character of the two great classifications, including, on the one hand, direct taxes subject to 
apportionment, and on the other, excises, duties, and imposts subject to uniformity, held the law to be 
unconstitutional in substance for these reasons: Concluding that the classification of direct was adopted for 
the purpose of rendering it impossible to burden by taxation accumulations of property, real or personal, 
except subject to the regulation of apportionment, it was held that the duty existed to fix what was a direct tax 
in the constitutional sense so as to accomplish this purpose contemplated by the Constitution. (157 U. S. 581.) 
Coming to consider the validity of the tax from this point of view, while not questioning at all that in 
common understanding it was direct merely on income and only indirect on property, it was held that, 
considering the substance of things, it was direct on property in a constitutional sense, since to burden an 
income by a tax was, from the point of substance, to burden the property from which the income was derived, 
and thus accomplish the very thing which the provision as to apportionment of direct taxes was adopted to 
prevent. As this conclusion but enforced a regulation as to the mode of exercising power under particular 
circumstances, it did not in any way dispute the all-embracing taxing authority possessed by Congress, 
including necessarily therein the power to impose income taxes if only they conformed to the constitutional 
regulations which were applicable to them. Moreover, in addition, the conclusion reached in the Pollock Case 
did not in any degree involve holding that income taxes generically and necessarily came within the class of 
direct taxes on property, but, on the contrary, recognized the fact that taxation on income was in its nature an 
excise entitled to be enforced as such unless and until it was concluded that to enforce it would amount to 
accomplishing the result which the requirement as to apportionment of direct taxation was adopted to prevent, 
in which case the duty would arise to disregard form and consider substance alone, and hence subject the tax 
to the regulation as to apportionment which otherwise as an excise would not apply to it. Nothing could serve 
to make this clearer than to recall that in the Pollock Case, in so far as the law taxed incomes from other 
classes of property than real estate and invested personal property, that is, income from 'professions, trades, 
employments, or vocations' (158 U. S. 637), its validity was recognized; indeed, it was expressly declared 
that no dispute was made upon that subject, and attention was called to the fact that taxes on such income had 
been sustained as excise taxes in the past. Id. p. 635. The whole law was, however, declared unconstitutional 
on the ground that to permit it to thus operate would relieve real estate and invested personal property from 
taxation and 'would leave the burden of the tax to be borne by professions, trades, employments, or vacations; 
and in that way what was intended as a tax on capital would remain, in substance, a tax on occupations and 
labor' (id. p. 637),--a result which, it was held, could not have been contemplated by Congress. 

This is the text of the Amendment: 
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'The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without regard to any census or 
enumeration.'

It is clear on the face of this text that it does not purport to confer power to levy income taxes in a generic 
sense,--an authority already possessed and never questioned, --or to limit and distinguish between one kind of 
income taxes and another, but that the whole purpose of the Amendment was to relieve all income taxes when 
imposed from apportionment from a consideration of the source whence the income was derived. Indeed, in 
the light of the history which we have given and of the decision in the Pollock Case, and the ground upon 
which the ruling in that case was based, there is no escape from the conclusion that the Amendment was 
drawn for the purpose of doing away for the future with the principle upon which the Pollock Case was 
decided; that is, of determining whether a tax on income was direct not by a consideration of the burden 
placed on the taxed income upon which it directly operated, but by taking into view the burden which 
resulted on the property from which the income was derived, since in express terms the Amendment provides 
that income taxes, from whatever source the income may be derived, shall not be subject to the regulation of 
apportionment. From this in substance it indisputably arises, first, that all the contentions which we have 
previously noticed concerning the assumed limitations to be implied from the language of the Amendment as 
to the nature and character of the income taxes which it authorizes find no support in the text and are in 
irreconcilable conflict with the very purpose which the Amendment was adopted to accomplish. Second, that 
the contention that the Amendment treats a tax on income as a direct tax although it is relieved from 
apportionment and is necessarily therefore not subject to the rule of uniformity as such rule only applies to 
taxes which are not direct, thus destroying the two great classifications which have been recognized and 
enforced from the beginning, is also wholly without foundation since the command of the Amendment that 
all income taxes shall not be subject to apportionment by a consideration of the sources from which the taxed 
income may be derived  forbids the application to such taxes of the rule applied in the Pollock Case by which 
alone such taxes were removed from the great class of excises, duties, and imposts subject to the rule of 
uniformity, and were placed under the other or direct class. This must be unless it can be said that although 
the Constitution, as a result of the Amendment, in express terms excludes the criterion of source of income, 
that criterion yet remains for the purpose of destroying the classifications of the Constitution by taking an 
excise out of the class to which it belongs and transferring it to a class in which it cannot be placed 
consistently with the requirements of the Constitution. Indeed, from another point of view, the Amendment 
demonstrates that no such purpose was intended, and on the contrary shows that it was drawn with the object 
of maintaining the limitations of the Constitution and harmonizing their operation. We say this because it is to 
be observed that although from the date of the Hylton Case, because of statements made in the opinions in 
that case, it had come to be accepted that direct taxes in the constitutional sense were confined to taxes levied 
directly on real estate because of its ownership, the Amendment contains nothing repudiation or challenging 
the ruling in the Pollock Case that the word 'direct' had a broader significance, since it embraced also taxes 
levied directly on personal property because of its ownership, and therefore the Amendment at least impliedly 
makes such wider significance a part of the Constitution,--a condition which clearly demonstrates that the 
purpose was not to change the existing interpretation except to the extent necessary to accomplish the result 
intended; that is, the prevention of the resort to the sources from which a taxed income was derived in order 
to cause a direct tax on the income to be a direct tax on the source itself, and thereby to take an income tax 
out of the class of excises, duties, and imposts, and place it in the class of direct taxes. 

We come, then, to ascertain the merits of the many contentions made in the light of the Constitution as it now 
stands; that is to say, including within its terms the provisions of the 16th Amendment as correctly 
interpreted. We first dispose of two propositions assailing the validity of the statute on the one hand because 
of its repugnancy to the Constitution in other respects, and especially because its enactment was not 
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authorized by the 16th Amendment. 

The statute was enacted October 3, 1913, and provided for a general yearly income tax from December to 
December of each year. Exceptionally, however, it fixed a first period embracing only the time from March 1, 
to December 31, 1913, and this limited retroactivity is assailed as repugnant to the due process clause of the 
5th Amendment, and as inconsistent with the 16th Amendment itself. But the date of the retroactivity did not 
extend beyond the time when the Amendment was operative, and there can be no dispute that there was 
power by virtue of the Amendment during that period to levy the tax, without apportionment, and so far as 
the limitations of the Constitution in other respects are concerned, the contention is not open, since in 
Stockdale v. Atlantic Ins. Co. 20 Wall. 323, 331, 22 L. ed. 348, 351, in sustaining a provision in a prior 
income tax law which was assailed because of its retroactive character, it was said: 

'The right of Congress to have imposed this tax by a new statute, although the measure of it 
was governed by the income of the past year, cannot be doubted; much less can it be doubted 
that it could impose such a tax on the income of the current year, though part of that year had 
elapsed when the statute was passed. The joint resolution of July 4th, 1864 [13 Stat. at L. 417], 
imposed a tax of 5 per cent upon all income of the previous year, although one tax on it had 
already been paid, and no one doubted the validity of the tax or attempted to resist it.'

The statute provides that the tax should not apply to enumerated organizations or corporations, such as labor, 
agricultural or horticultural organizations, mutual savings banks, etc., and the argument is that as the 
Amendment authorized a tax on incomes 'from whatever source derived,' by implication it excluded the 
power to make these exemptions. But this is only a form of expressing the erroneous contention as to the 
meaning of the Amendment, which we have already disposed of. And so far as this alleged illegality is based 
on other provisions of the Constitution, the contention is also not open, since it was expressly considered and 
disposed of in Flint v. Stone Tracy Co. 220 U. S. 108, 173, 55 L. ed. 389, 422, 31 Sup. Ct. Rep. 342, Ann. 
Cas. 1912B, 1312. 

Without expressly stating all the other contentions, we summarize them to a degree adequate to enable us to 
typify and dispose of all of them. 

1. The statute levies one tax called a normal tax on all incomes of individuals up to $20,000, and from that 
amount up, by gradations, a progressively increasing tax, called an additional tax, is imposed. No tax, 
however, is levied upon incomes of unmarried individuals amounting to $3,000 or less, nor upon incomes of 
married persons amounting to $4,000 or less. The progressive tax and the exempted amounts, it is said, are 
based on wealth alone, and the tax is therefore repugnant to the due process clause of the 5th Amendment. 

2. The act provides for collecting the tax at the source; that is, makes it the duty of corporations, etc., to retain 
and pay the sum of the tax on interest due on bonds and mortgages, unless the owner to whom the interest is 
payable gives a notice that he claims an exemption. This duty cast upon corporations, because of the cost to 
which they are subjected, is asserted to be repugnant to due process of law as a taking of their property 
without compensation, and we recapitulate various contentions as to discrimination against corporations and 
against individuals, predicated on provisions of the act dealing with the subject. 

(a) Corporations indebted upon coupon and registered bonds are discriminated against, since corporations not 
so indebted are relieved of any labor or expense involved in deducting and paying the taxes of individuals on 
the income derived from bonds. 
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(b) Of the class of corporations indebted as above stated, the law further discriminates against those which 
have assumed the payment of taxes on their bonds, since although some or all of their bondholders may be 
exempt from taxation, the corporations have no means of ascertaining such fact, and it would therefore result 
that taxes would often be paid by such corporations when no taxes were owing by the individuals to the 
government. 

(c) The law discriminates against owners of corporate bonds in favor of individuals none of whose income is 
derived from such property, since bondholders are, during the interval between the deducting and the paying 
of the tax on their bonds, deprived of the use of the money so withheld. 

(d) Again, corporate bondholders are discriminated against because the law does not release them from 
payment of taxes on their bonds even after the taxes have been deducted by the corporation, and therefore if, 
after deduction, the corporation should fail, the bondholders would be compelled to pay the tax a second time. 

(e) Owners of bonds the taxes on which have been assumed by the corporation are discriminated against 
because the payment of the taxes by the corporation does not relieve the bondholders of their duty to include 
the income from such bonds in making a return of all income, the result being a double payment of the taxes, 
labor and expense in applying for a refund, and a deprivation of the use of the sum of the taxes during the 
interval which elapses before they are refunded. 

3. The provision limiting the amount of interest paid which may be deducted from gross income of 
corporations for the purpose of fixing the taxable income to interest on indebtedness not exceeding one half 
the sum of bonded indebtedness and paidup capital stock is also charged to be wanting in due process because 
discriminating between different classes of corporations and individuals. 

4. It is urged that want of due process results from the provision allowing individuals to deduct from their 
gross income dividends paid them by corporations whose incomes are taxed, and not giving such right of 
deduction to corporations. 

5. Want of due process is also asserted to result from the fact that the act allows a deduction of $3,000 or 
$4,000 to those who pay the normal tax, that is, whose incomes are $20,000 or less, and does not allow the 
deduction to those whose incomes are greater than $20,000; that is, such persons are not allowed, for the 
purpose of the additional or progressive tax, a second right to deduct the $3,000 or $4,000 which they have 
already enjoyed. And a further violation of due process is based on the fact that for the purpose of the 
additional tax no second right to deduct dividends received from corporations is permitted. 

6. In various forms of statement, want of due process, it is moreover insisted, arises from the provisions of the 
act allowing a deduction for the purpose of ascertaining the taxable income of stated amounts, on the ground 
that the provisions discriminate between married and single people, and discriminate between husbands and 
wives who are living together and those who are not. 

7. Discrimination and want of due process result, it is said, from the fact that the owners of houses in which 
they live are not compelled to estimate the rental value in making up their incomes, while those who are 
living in rented houses and pay rent are not allowed, in making up their taxable income, to deduct rent which 
they have paid, and that want of due process also results from the fact that although family expenses are not, 
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as a rule, permitted to be deducted from gross, to arrive at taxable, income, farmers are permitted to omit 
from their income return certain products of the farm which are susceptible of use by them for sustaining their 
families during the year. 

So far as these numerous and minute, not to say in many respects hypercritical, contentions are based upon an 
assumed violation of the uniformity clause, their want of legal merit is at once apparent, since it is settled that 
that clause exacts only a geographical uniformity, and there is not a semblance of ground in any of the 
propositions for assuming that a violation of such uniformity is complained of. Knowlton v. Moore, 178 U. S. 
41, 44 L. ed. 969, 20 Sup. Ct. Rep. 747; Patton v. Brady, 184 U. S. 608, 622, 46 L. ed. 713, 720, 22 Sup. Ct. 
Rep. 493; Flint v. Stone Tracy Co. 220 U. S. 107, 158, 55 L. ed. 389, 416, 31 Sup. Ct. Rep. 342, Ann. Cas. 
1912B, 1312; Billings v. United States, 232 U. S. 261, 282, 58 L. ed. 596, 605, 34 Sup. Ct. Rep. 421. 

So far as the due process clause of the 5th Amendment is relied upon, it suffices to say that there is no basis 
for such reliance, since it is equally well settled that such clause is not a limitation upon the taxing power 
conferred upon Congress by the Constitution; in other words, that the Constitution does not conflict with 
itself by conferring, upon the one hand, a taxing power, and taking the same power away, on the other, by the 
limitations of the due process clause. Treat v. White, 181 U. S. 264, 45 L. ed. 853, 21 Sup. Ct. Rep. 611; 
Patton v. Brady, 184 U. S. 608, 46 L. ed. 713, 22 Sup. Ct. Rep. 493; McCray v. United States, 195 U. S. 27, 
61, 49 L. ed. 78, 97, 24 Sup. Ct. Rep. 769, 1 Ann. Cas. 561; Flint v. Stone Tracy Co. 220 U. S. 107, 158, 55 
L. ed. 389, 416, 31 Sup. Ct. Rep. 342, Ann. Cas. 1912B, 1312; Billings v. United States, 232 U. S. 261, 282, 
58 L. ed. 596, 605, 34 Sup. Ct. Rep. 421. And no change in the situation here would arise even if it be 
conceded, as we think it must be, that this doctrine would have no application in a case where, although there 
was a seeming exercise of the taxing power, the act complained of was so arbitrary as to constrain to the 
conclusion that it was not the exertion of taxation, but a confiscation of property; that is, a taking of the same 
in violation of the 5th Amendment; or, what is equivalent thereto, was so wanting in basis for classification as 
to produce such a gross and patent inequality as to inevitably lead to the same conclusion. We say this 
because none of the propositions relied upon in the remotest degree present such questions. It is true that it is 
elaborately insisted that although there be no express constitutional provision prohibiting it, the progressive 
feature of the tax causes it to transcend the conception of all taxation and to be a mere arbitrary abuse of 
power which must be treated as wanting in due process. But the proposition disregards the fact that in the 
very early history of the government a progressive tax was imposed by Congress, and that such authority was 
exerted in some, if not all, of the various income taxes enacted prior to 1894 to which we have previously 
adverted. And over and above all this the contention but disregards the further fact that its absolute want of 
foundation in reason was plainly pointed out in Knowlton v. Moore, 178 U. S. 41, 44 L. ed. 969, 20 Sup. Ct. 
Rep. 747, and the right to urge it was necessarily foreclosed by the ruling in that case made. In this situation it 
is, of course, superfluous to say that arguments as to the expediency of levying such taxes, or of the economic 
mistake or wrong involved in their imposition, are beyond judicial cognizance. Besides this demonstration of 
the want of merit in the contention based upon the progressive feature of the tax, the error in the others is 
equally well established either by prior decisions or by the adequate bases for classification which are 
apparent on the face of the assailed provisions; that is, the distinction between individuals and corporations, 
the difference between various kinds of corporations, etc., etc. Ibid.; Flint v. Stone Tracy Co. 220 U. S. 107, 
158, 55 L. ed. 389, 416, 31 Sup. Ct. Rep. 342, Ann. Cas. 1912B, 1312; Billings v. United States, 232 U. S. 
261, 282, 58 L. ed. 596, 605, 34 Sup. Ct. Rep. 421; First Nat. Bank v. Kentucky, 9 Wall. 353, 19 L. ed. 701; 
National Safe Deposit Co. v. Stead, 232 U. S. 58, 70, 58 L. ed. 504, 510, 34 Sup. Ct. Rep. 209. In fact, 
comprehensively surveying all the contentions relied upon, aside from the erroneous construction of the 
Amendment which we have previously disposed of, we cannot escape the conclusion that they all rest upon 
the mistaken theory that although there be differences between the subjects taxed, to differently tax them 
transcends the limit of taxation and amounts to a want of due process, and that where a tax levied is believed 
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by one who resists its enforcement to be wanting in wisdom and to operate injustice, from that fact in the 
nature of things there arises a want of due process of law and a resulting authority in the judiciary to exceed 
its powers and correct what is assumed to be mistaken or unwise exertions by the legislative authority of its 
lawful powers, even although there be no semblance of warrant in the Constitution for so doing. 

We have not referred to a contention that because certain administrative powers to enforce the act were 
conferred by the statute upon the Secretary of the Treasury, therefore it was void as unwarrantedly delegating 
legislative authority, because we think to state the proposition is to answer it. Marshall Field & Co. v. Clark, 
143 U. S. 649, 36 L. ed. 294, 12 Sup. Ct. Rep. 495; Buttfield v. Stranahan, 192 U. S. 470, 496, 48 L. ed. 525, 
535, 24 Sup. Ct. Rep. 349; Oceanic Steam Nav. Co. v. Stranahan, 214 U. S. 320, 53 L. ed. 1013, 29 Sup. Ct. 
Rep. 671. 

Affirmed. 

Mr. Justice McReynolds took no part in the consideration and decision of this case.  
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Stanton v. Baltic Mining Co., 240 U.S. 103,  36 S.Ct. 278 (1916) 

Supreme Court of the United States 

JOHN R. STANTON, Appt., 

v. 

BALTIC MINING COMPANY et al. 

No. 359. 

Decided February 21, 1916.

APPEAL from the District Court of the United States for the District of Massachusetts to review a decree 
dismissing the bill in a suit by a stockholder to restrain the corporation from voluntarily complying with the 
Federal income tax. Affirmed. 

The facts are stated in the opinion. 

Mr. Chief Justice White delivered the opinion of the court: 

As in Brushaber v. Union P. R. Co. 240 U. S. 1, 60 L. ed. 493, 36 Sup. Ct. Rep. 236, this case was 
commenced by the appellant as a stockholder of the Baltic Mining Company, the appellee, to enjoin the 
voluntary payment by the corporation and its officers of the tax assessed against it under the income tax 
section of the tariff act of October 3, 1913 (38 Stat. at L. 166, 181, chap. 16). As to the grounds for the 
equitable relief sought in this case so far as the question of jurisdiction is concerned are substantially the same 
as those which were relied upon in the Brushaber Case, it follows that the ruling in that case upholding the 
power to dispose of that controversy is controlling here, and we put that subject out of view. 

Further, also, like the Brushaber Case, this is before us on a direct appeal prosecuted for the purpose of 
reviewing the action of the court below in dismissing on motion the bill for want of equity. 

The bill averred: 'That, under and by virtue of the alleged authority contained in said income tax law, if valid 
and constitutional, the respondent company is taxable at the rate of 1 per cent upon its gross receipts from all 
sources, during the calendar year ending December 31, 1914, after deducting (1) its ordinary and necessary 
expenses paid within the year in the maintenance and operation of its business and properties, and (2) all 
losses actually sustained within the year, and not compensated by insurance or otherwise, including 
depreciation arising from depletion of its ore deposits to the limited extent of 5 per cent of the 'gross value at 
the mine of the output' during said year.' It was further alleged that the company would, if not restrained, 
make a return for taxation conformably to the statute, and would pay the tax upon the basis stated without 
protest, and that to do so would result in depriving the complainant as a stockholder of rights secured by the 
Constitution of the United States, as the tax which it was proposed to pay without protest was void for 
repugnancy to that Constitution. The bill contained many averments on the following subjects, which may be 
divided into two generic classes: (A) Those concerning the operation of the law in question upon individuals 
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generally and upon other than mining corporations, and the discrimination against mining corporations which 
arose in favor of such other corporations and individuals by the legislation, as well as discrimination which 
the provisions of the act operated against mining corporations because of the separate and more unfavorable 
burden cast upon them by the statute than was placed upon other corporations and individuals,--averments all 
of which were obviously made to support the subsequent charges which the bill contained as to the 
repugnancy of the law imposing the tax to the equal protection, due process, and uniformity clauses of the 
Constitution. And (B) those dealing with the practical results on the company of the operation of the tax in 
question, evidently alleged for the purpose of sustaining the charge which the bill made that the tax levied 
was not what was deemed to be the peculiar direct tax which the 16th Amendment exceptionally authorized 
to be levied without apportionment, and of the resulting repugnancy of the tax to the Constitution as a direct 
tax on property because of its ownership, levied without conforming to the regulation of apportionment 
generally required by the Constitution as to such taxation. 

We need not more particularly state the averments as to the various contentions in class (a), as their character 
will necessarily be made manifest by the statement of the legal propositions based on them which we shall 
hereafter have occasion to make. As to the averments concerning class (B), it suffices to say that it resulted 
from copious allegations in the bill as to the value of the ore body contained in the mine which the company 
worked, and the total output for the year of the product of the mine after deducting the expenses as previously 
stated; that the 5 per cent deduction permitted by the statute was inadequate to allow for the depletion of the 
ore body, and therefore the law to a large extent taxed not the mere profit arising from the operation of the 
mine, but taxed as income the yearly product which represented to a large extent the yearly depletion or 
exhaustion of the ore body from which, during the year, ore was taken. Indeed, the following alleged facts 
concerning the relation which the annual production bore to the exhaustion or diminution of the property in 
the ore bed must be taken as true for the purpose of reviewing the judgment sustaining the motion to dismiss 
the bill. 

'That the real or actual yearly income derived by the respondent company from its business or property does 
not exceed $550,000. That, under the income tax, the said company is held taxable, in an average year, to the 
amount of approximately $1,150,000, the same being ascertained by deducting from its net receipts of 
$1,400,000 only a depreciation of $100,000 on its plant and a depletion of its ore supply limited by law to 5 
per cent of the value of its annual gross receipts, and amounting to $150,000; whereas, in order properly to 
ascertain its actual income, $750,000 per annum should be allowed to be deducted for such depletion, or five 
times the amount actually allowed.' 

Without attempting minutely to state every possible ground of attack which might be deduced from the 
averments of the bill, but in substance embracing every material grievance therein asserted and pressed in 
argument upon our attention in the elaborate briefs which have been submitted, we come to separately 
dispose of the legal propositions advanced in the bill and arguments concerning the two classes. 

Class A. Under this the bill charged that the provisions of the statute 'are unconstitutional and void under the 
5th Amendment, in that they deny to mining companies and their stockholders equal protection of the laws 
and deprive them of their property without due process of law,' for the following reasons: 

(1) Because all other individuals or corporations were given a right to deduct a fair and reasonable percentage 
for losses and depreciation of their capital, and they were therefore not confined to the arbitrary 5 per cent 
fixed as the basis for deductions by mining corporations. 
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(2) Because by reason of the differences in the allowances which the statute permitted, the tax levied was 
virtually a net income tax on other corporations and individuals, and a gross income tax on mining 
corporations. 

(3) Because the statute established a discriminating rule as to individuals and other corporations as against 
mining corporations on the subject of the method of the allowance for depreciations. 

(4) Because the law permitted all individuals to deduct from their net income dividends received from 
corporations which had paid the tax on their incomes, and did not give the right to corporations to make such 
deductions from their income of dividends received from other corporations which had paid their income tax. 
This was illustrated by the averment that 99 per cent of the stock of the defendant company was owned by a 
holding company, and that under the statute not only was the corporation obliged to pay the tax on its income, 
but so also was the holding company obliged to pay on the dividends paid it by the defendant company. 

(5) Because of the discrimination resulting from the provision of the statute providing for a progressive 
increase of taxation or surtax as to individuals, and not as to corporations. 

(6) Because of the exemptions which the statute made of individual incomes below $4,000, and of incomes of 
labor organizations and various other exemptions which were set forth. 

But it is apparent from the mere statement of these contentions that each and all of them were adversely 
disposed of by the decision in the Brushaber Case, and they all therefore may be put out of view. 

Class B. Under this class these propositions are relied upon: 

(1) That as the 16th Amendment authorizes only an exceptional direct income tax without 
apportionment, to which the tax in question does not conform, it is therefore not within the 
authority of that Amendment. 

(2) Not being within the authority of the 16th Amendment, the tax is therefore, within the 
ruling of Pollock v. Farmers' Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 
673; 158 U. S. 601, 39 L. ed. 1108, 15 Sup. Ct. Rep. 912, a direct tax and void for want of 
compliance with the regulation of apportionment.

As the first proposition is plainly in conflict with the meaning of the 16th Amendment as interpreted in the 
Brushaber Case, it may also be put out of view. As to the second, while indeed it is distinct from the subjects 
considered in the Brushaber Case to the extent that the particular tax which the statute levies on mining 
corporations here under consideration is distinct from the tax on corporations other than mining and on 
individuals, which was disposed of in the Brushaber Case, a brief analysis will serve to demonstrate that the 
distinction is one without a difference, and therefore that the proposition is also foreclosed by the previous 
ruling. The contention is that as the tax here imposed is not on the net product, but in a sense somewhat 
equivalent to a tax on the gross product of the working of the mine by the corporation, therefore the tax is not 
within the purview of the 16th Amendment, and consequently it must be treated as a direct tax on property 
because of its ownership, and as such void for want of apportionment. But, aside from the obvious error of 
the proposition, intrinsically considered, it manifestly disregards the fact that by the previous ruling it was 
settled that the provisions of the 16th Amendment conferred no new power of taxation, but simply prohibited 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.090b.htm (3 of 4) [1/9/2007 5:29:16 AM]



Date of Download: Sep 14, 2001

the previous complete and plenary power of income taxation possessed by Congress from the beginning from 
being taken out of the category of indirect taxation to which it inherently belonged, and being placed in the 
category of direct taxation subject to apportionment by a consideration of the sources from which the income 
was derived,--that is, by testing the tax not by what it was, a tax on income, but by a mistaken theory deduced 
from the origin or source of the income taxed. Mark, of course, in saying this we are not here considering a 
tax not within the provisions of the 16th Amendment, that is, one in which the regulation of apportionment or 
the rule of uniformity is wholly negligible because the tax is one entirely beyond the scope of the taxing 
power of Congress, and where consequently no authority to impose a burden, either direct or indirect, exists. 
In other words, we are here dealing solely with the restriction imposed by the 16th Amendment on the right to 
resort to the source whence an income is derived in a case where there is power to tax for the purpose of 
taking the income tax out of the class of indirect, to which it generically belongs, and putting it in the class of 
direct, to which it would not otherwise belong, in order to subject it to the regulation of apportionment. But it 
is said that although this be undoubtedly true as a general rule, the peculiarity of mining property and the 
exhaustion of the ore body which must result from working the mine cause the tax in a case like this, where 
an inadequate allowance by way of deduction is made for the exhaustion of the ore body, to be in the nature 
of things a tax on property because of its ownership, and therefore subject to apportionment. Not to so hold, it 
is urged, is as to mining property but to say that mere form controls, thus rendering in substance the 
command of the Constitution that taxation directly on property because of its ownership be apportioned, 
wholly illusory or futile. But this merely asserts a right to take the taxation of mining corporations out of the 
rule established by the 16th Amendment when there is no authority for so doing. It moreover rests upon the 
wholly fallacious assumption that, looked at from the point of view of substance, a tax on the product of a 
mine is necessarily in its essence and nature in every case a direct tax on property because of its ownership, 
unless adequate allowance be made for the exhaustion of the ore body to result from working the mine. We 
say wholly fallacious assumption because, independently of the effect of the operation of the 16th 
Amendment, it was settled in Stratton's Independence v. Howbert, 231 U. S. 399, 58 L. ed. 285, 34 Sup. Ct. 
Rep. 136, that such tax is not a tax upon property as such because of its ownership, but a true excise levied on 
the results of the business of carrying on mining operations. (pp. 413 et seq.) 

As it follows from what we have said that the contentions are in substance and effect controlled by the 
Brushaber Case, and, in so for as this may not be the case, are without merit, it results that, for the reasons 
stated in the opinion in that case and those expressed in this, the judgment must be and it is affirmed. 

Mr. Justice McReynolds took no part in the consideration and decision of this case.  
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Flint v. Stone Tracy Co., 220 U.S. 107, 31 S.Ct. 342 (1911) 

STELLA P. FLINT, as General Guardian of the Property of Samuel N. Stone, Junior, a 
Minor, Appt.,  

v.  
STONE TRACY COMPANY et al. 

No. 407. 

Supreme Court of the United States 

WYCKOFF VAN DERHOEFF, Appt.,  
v.  

CONEY ISLAND & BROOKLYN RAILROAD COMPANY et al. 

No. 409.  
FRANCIS L. HINE, Appt.,  

v.  
HOME LIFE INSURANCE COMPANY et al. 

No. 410.  
FRED W. SMITH, Appt.,  

v.  
NORTHERN TRUST COMPANY, A. C. Bartlett, William A. Fuller, et al. 

No. 411.  
WILLIAM H. MINER, Appt.,  

v.  
CORN EXCHANGE NATIONAL BANK OF CHICAGO, Charles H. Wacker, Martin A. 

Ryerson, et al. 

No. 412.  
CEDAR STREET COMPANY, Appt.,  

v.  
PARK REALTY COMPANY. 

No. 415.  
LEWIS W. JARED, Appt.,  

v.  
AMERICAN MULTIGRAPH COMPANY et al. 
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No. 420.  
JOSEPH E. GAY, Appt.,  

v.  
BALTIC MINING COMPANY et al. 

No. 425.  
PERCY BRUNDAGE, Appt.,  

v.  
BROADWAY REALTY COMPANY et al. 

No. 431.  
PAUL LACROIX, Appt.,  

v.  
MOTOR TAXIMETER CAB COMPANY et al. 

No. 432.  
ARTHUR LYMAN and Arthur T. Lyman, as Trustees under the Last Will and Testament 

of George Baty Blake, Deceased, Appts.,  
v.  

INTERBOROUGH RAPID TRANSIT COMPANY et al. 

No. 442.  
GEORGE WENDELL PHILLIPS, Appt.,  

v.  
FIFTY ASSOCIATES et al. 

No. 443.  
OSCAR MITCHELL, Appt.,  

v.  
CLARK IRON COMPANY. 

No. 446.  
WILLIAM H. FLUHRER, Albert W. Durand, and Howard H. Williams, Appts.  

v.  
NEW YORK LIFE INSURANCE COMPANY. 

No. 456.  
KATHERINE CARY COOK, Harriet Huntington Cook, and Ellenor Richardson Cook, by 

Anna H. R. Cook, Their Guardian and Next Friend, Appts.,  
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v.  
BOSTON WHARF COMPANY et al. 

No. 457. 

Decided March 13, 1911.

 APPEAL from the Circuit Court of the United States for the District of Vermont to review 
a decree sustaining a demurrer to and dismissing a bill which sought to restrain the 
directors of a corporation from complying with the Federal corporation tax.  Affirmed. 
Also 

 SEVEN APPEALS from the Circuit Court of the United States for the Southern District of 
New York; THREE APPEALS from the Circuit Court of the United States for the District 
of Massachusetts; TWO APPEALS from the Circuit Court of the United States for the 
Northern District of Illinois; AN APPEAL from the Circuit Court of the United States for 
the Northern District of Ohio; and AN APPEAL from the Circuit Court of the United 
States for the District of Minnesota,--all bringing up similar decrees for review.  Affirmed. 

 The facts are stated in the opinion. 

 Mr. Justice Day delivered the opinion of the court: 

 These cases involve the constitutional validity of § 38 of the act of Congress approved 
August 5, 1909, known as 'the corporation tax' law.  Stat. at L. 1st Sess. 61st Cong. pp. 11-
112-117, chap. 6, U. S. Comp. Stat.  Supp. 1909, pp. 659-844-849. 

 It is contended in the first place that this section of the act is unconstitutional, because it is 
a revenue measure, and originated in the Senate in violation of § 7 of article 1 of the 
Constitution, providing that 'all bills for raising revenue shall originate in the House of 
Representatives, but the Senate may propose or concur with the amendments, as on other 
bills.'  The history of the act is contained in the government's brief, and is accepted as 
correct, no objection being made to its accuracy. 

 This statement shows that the tariff bill of which the section under consideration is a part, 
originated in the House of Representatives, and was there a general bill for the collection of 
revenue.  As originally introduced, it contained a plan of inheritance taxation.  In the 
Senate the proposed tax was removed from the bill, and the corporation tax, in a measure, 
substituted therefor.  The bill having properly originated in the House, we perceive no 
reason in the constitutional provision relied upon why it may not be amended in the Senate 
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in the manner which it was in this case.  The amendment was germane to the subject-
matter of the bill, and not beyond the power of the Senate to propose.  In thus deciding we 
do not wish to be regarded as holding that the journals of the House and Senate may be 
examined to invalidate an act which has been passed and signed by the presiding officers 
of the House and Senate, and approved by the President, and duly deposited with the State 
Department.  Marshall Field & Co. v. Clark, 143 U. S. 649, 36 L. ed. 294, 12 Sup.  Ct. 
Rep. 495; Harwood v. Wentworth, 162 U. S. 547, 40 L. ed. 1069, 16 Sup.  Ct. Rep. 890; 
Twin City Bank v. Nebeker, 167 U. S. 196, 42 L. ed. 134, 17 Sup.  Ct. Rep. 766. 

 In order to have in mind some of the more salient features of the statute, with a view to its 
interpretation, a part of the first paragraph is here set out, as follows: 

 'Sec. 38.  That every corporation, joint stock company, or association 
organized for profit and having a capital stock represented by shares, and every 
insurance company now or hereafter organized under the laws of the United 
States or of any state or territory of the United States, or under the acts of 
Congress applicable to Alaska or the District of Columbia, or now or hereafter 
organized under the laws of any foreign country, and engaged in business in 
any state or territory of the United States or in Alaska or in the District of 
Columbia, shall be subject to pay annually a special excise tax with respect to 
the carrying on or doing business by such corporation, joint stock company or 
association, or insurance company equivalent to one per certum upon the entire 
net income over and above five thousand dollars, received by it from all 
sources during such year, exclusive of amounts received by it as dividends 
upon stock of other corporations, joint stock companies or associations, or 
insurance companies subject to the tax hereby imposed; or, if organized under 
the laws of any foreign country, upon the amount of net income over and above 
five thousand dollars received by it from business transacted and capital 
invested within the United States and its territories, Alaska and the District of 
Columbia, during such year, exclusive of amounts so received by it as 
dividends upon stock of other corporations, joint stock companies or 
associations, or insurance companies subject to the tax hereby imposed.'

 A reading of this portion of the statute shows the purpose and design of Congress in its 
enactment and the subject-matter of its operation.  It is at once apparent that its terms 
embrace corporations and joint stock companies or associations which are organized for 
profit, and have a capital stock represented by shares.  Such joint stock companies, while 
differing somewhat from corporations, have many of their attributes and enjoy many of 
their privileges.  To these are added insurance companies, and they, as corporations, joint 
stock companies, or associations, must be such as are now or hereafter organized under the 
laws of the United States or of any state or territory of the United States, or under the acts 
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of Congress applicable to Alaska and the District of Columbia.  Each and all of these, the 
statute declares, shall be subject to pay annually a special excise tax with respect to the 
carrying on and doing business by such corporation, joint stock company or association, or 
insurance company.  The tax is to be equivalent to 1 per cent of the entire net income over 
and above $5,000 received by such corporation or company from all sources during the 
year, excluding, however, amounts received by them as dividends upon stock of other 
corporations, joint stock companies or associations, or insurance companies, subject to the 
tax imposed by the statute.  Similar companies organized under the laws of any foreign 
country, and engaged in business in any state or territory of the United States, or in Alaska 
or the District of Columbia, are required to pay the tax upon the net income over and above 
$5,000 received by them from business transacted and capital invested within the United 
States, the territories, Alaska, and the District of Columbia, during each year, with the like 
exclusion as to amounts received by them as dividends upon stock of other corporations, 
joint stock companies or associations, or insurance companies, subject to the tax imposed. 

 While the mere declaration contained in a statute that it shall be regarded as a tax of a 
particular character does not make it such if it is apparent that it cannot be so designated 
consistently with the meaning and effect of the act, nevertheless the declaration of the 
lawmaking power is entitled to much weight, and in this statute the intention is expressly 
declared to impose a special excise tax with respect to the carrying on or doing business by 
such corporation, joint stock company or association, or company.  It is therefore apparent, 
giving all the words of the statute effect, that the tax is imposed not upon the franchises of 
the corporation, irrespective of their use in business, nor upon the property of the 
corporation, but upon the doing of corporate or insurance business, and with respect to the 
carrying on thereof, in a sum equivalent to 1 per centum upon the entire net income over 
and above $5,000 received from all sources during the year; that is, when imposed in this 
manner it is a tax upon the doing of business, with the advantages which inhere in the 
peculiarities of corporate or joint stock organization of the character described.  As the 
latter organizations share many benefits of corporate organization, it may be described 
generally as a tax upon the doing of business in a corporate capacity.  In the case of the 
insurance companies, the tax is imposed upon the transaction of such business by 
companies organized under the laws of the United States or any state or territory, as 
heretofore stated. 

 This tax, it is expressly stated, is to be equivalent to 1 per centum of the entire net income 
over and above $5,000 received from all sources during the year,--this is the measure of the 
tax explicitly adopted by the statute.  The income is not limited to such as is received from 
property used in the business, strictly speaking, but is expressly declared to be upon the 
entire net income above $5,000 from all sources, excluding the amounts received as 
dividends on stock in other corporations, joint stock companies or associations, or 
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insurance companies also subject to the tax.  In other words, the tax is imposed upon the 
doing of business of the character described, and the measure of the tax is to be income, 
with the deduction stated, received not only from property used in business, but from every 
source.  This view of the measure of the tax is strengthened when we note that as to 
organizations under the laws of foreign countries, the amount of net income over and 
above $5,000 includes that received from business transacted and capital invested in the 
United States, the territories, Alaska, and the District of Columbia. 

 It is further strengthened when the subsequent sections are considered as to deductions in 
ascertaining net income and requiring returns from those subject to the act.  Under the 
second paragraph the net income is to be ascertained by certain deductions from the gross 
amount of income received within the year 'from all sources;' and the return to be made to 
the collector of internal revenue under the third section is required to show the gross 
amount of the income, received during the year 'from all sources.'  The evident purpose is 
to secure a return of the entire income, with certain allowances and deductions which do 
not suggest a restriction to income derived from property actively engaged in the business.  
This interpretation of the act, as resting upon the doing of business, is sustained by the 
reasoning in Spreckels Sugar Ref.  Co. v. McClain, 192 U. S. 397, 48 L. ed. 496, 24 Sup.  
Ct. Rep. 376, in which a special tax measured by the gross receipts of the business of 
refining oil and sugar was sustained as an excise in respect to the carrying on or doing of 
such business. 

 Having thus interpreted the statute in conformity, as we believe, with the intention of 
Congress in passing it, we proceed to consider whether, as thus construed, the statute is 
constitutional. 

 It is contended that it is not; certainly so far as the tax is measured by the income of bonds 
nontaxable under Federal statutes, and municipal and state bonds beyond the Federal 
power of taxation.  And so of real and personal estates, because as to such estates the tax is 
direct, and required to be apportioned according to population among the states.  It is 
insisted that such must be the holding unless this court is prepared to reverse the income 
tax cases decided under the act of 1894.  [28 Stat. at L. 509, chap. 349.] Pollock v. Farmers' 
Loan & T. Co. 157 U. S. 429, 39 L. ed. 759, 15 Sup.  Ct. Rep. 673, s. c. 158 U. S. 601, 39 
L. ed. 1108, 15 Sup.  Ct. Rep. 912. 

 The applicable provisions of the Constitution of the United States in this connection are 
found in article 1, § 8, clause 1, and in article 1, § 2, clause 3, and article 1, § 9, clause 4.  
They are respectively: 

 'The Congress shall have power to lay and collect taxes, duties, imposts, and 
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excises, to pay the debts and provide for the common defense and general 
welfare of the United States; but all duties, imposts, and excises shall be 
uniform throughout the United States.' 

 'Representatives and direct taxes shall be apportioned among the several states 
which may be included within this Union, according to their respective 
numbers.' 

 'No capitation or other direct tax shall be laid, unless in proportion to the 
census  or enumeration hereinbefore directed to be taken.'

 It was under the latter requirement as to apportionment of direct taxes according to 
population that this court in the Pollock Case held the statute of 1894 to be 
unconstitutional.  Upon the rehearing of the case Mr. Chief Justice Fuller, who spoke for 
the court, summarizing the effect of the decision, said: 

 'We have considered the act only in respect of the tax on income derived from 
real estate, and from invested personal property, and have not commented on 
so much of it as bears on gains or profits from business, privileges, or 
employments, in view of the instances in which taxation on business, 
privileges, or employments has assumed the guise of an excise tax and been 
sustained as such.' 158 U. S. 635.

 And as to excise taxes, the chief justice said: 
 'We do not mean to say that an act laying by apportionment a direct tax on all 
real estate and personal property, or the income thereof, might not also lay 
excise taxes on business, privileges, employments, and vocations.'  (P. 637.)

 The Pollock Case was before this court in Knowlton v. Moore, 178 U. S. 41, 44 L. ed. 
969, 20 Sup.  Ct. Rep. 747.  In that case this court sustained an excise tax upon the 
transmission of property by inheritance.  It was contended there, as here, that the case was 
ruled by the Pollock case, and of that case this court, speaking by the present chief justice, 
said: 

 'The issue presented in the Pollock Case was whether an income tax was direct 
within the meaning of the Constitution.  The contentions which the case 
involved were thus presented.  On the one hand, it was argued that only 
capitation taxes and taxes on land as such were direct, within that previous 
adjudications had construed as a matter of first impression, and that previous 
adjudications had construed the Constitution as having that import.  On the 
other hand, it was asserted that, in principle, direct taxes, in the constitutional 
sense, embraced not only taxes on land and capitation taxes, but all burdens 
laid on real or personal property because of its ownership, which were 
equivalent to a direct tax on such property, and it was affirmed that the 
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previous adjudications of this court had settled nothing to the contrary.

 
................................................................................ 

 * * *

 'Undoubtedly, in the course of the opinion in the Pollock Case, it was said that 
if a tax was direct within the constitutional sense, the mere erroneous 
qualification of ti as an excise or duty would not take it out of the constitutional 
requirement as to apportionment.  But this language related to the subject-
matter under consideration, and was but a statement that a tax which was in 
itself direct, because imposed upon property solely by reason of its ownership, 
could not be changed by affixing to it the qualification of excise or duty.  Here 
we are asked to decide that a tax is a direct tax on property which has at all 
times been considered as the antithesis of such a tax; that is, that it has ever 
been treated as a duty or excise, because of the particular occasion which gives 
rise to its levy.

................................................................................ 

 * * *

 'Considering that the constitutional rule of apportionment had its origin in the 
purpose to prevent taxes on persons solely because of their general ownership 
of property from being levied by any other rule than that of apportionment, two 
things were decided by the court: First, that no sound distinction existed 
between a tax levied on a person solely because of his general ownership of 
real property, and the same tax imposed solely because of his general 
ownership of personal property.  Secondly, that the tax on the income derived 
from such property, real or personal, was the legal equivalent of a direct tax on 
the property from which said income was derived, and hence must be 
apportioned.  These conclusions, however, lend no support to the contention 
that it was decided that duties, imposts, and excises, which are not the essential 
equivalent of a tax on property generally, real or personal, solely because of its 
ownership, must be converted into direct taxes, because it is conceived that it 
would be demonstrated by a close analysis that they could not be shifted from 
the person upon whom they first fall.'

 The same view was taken of the Pollock Case in the subsequent case of Spreckels Sugar 
Ref.  Co. v. McClain, supra. 
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 The act now under consideration does not impose direct taxation upon property solely 
because of its ownership, but the tax is within the class which Congress is authorized to lay 
and collect under article 1, § 8, clause 1 of the Constitution, and described generally as 
taxes, duties, imposts, and excises, upon which the limitation is that they shall be uniform 
throughout the United States. 

 Within the category of indirect taxation, as we shall have further occasion to show, is 
embraced a tax upon business done in a corporate capacity, which is the subject-matter of 
the tax imposed in the act under consideration.  The Pollock Case construed the tax there 
levied as direct, because it was imposed upon property simply because of its ownership.  In 
the present case the tax is not payable unless there be a carrying on or doing of business in 
the designated capacity, and this is made the occasion for the tax, measured by the standard 
prescribed.  The difference between the acts is not merely nominal, but rests upon 
substantial differences between the mere ownership of property and the actual doing of 
business in a certain way. 

 It is unnecessary to enter upon an extended consideration of the technical meaning of the 
term 'excise.'  It has been the subject-matter of considerable discussion,--the terms duties, 
imposts, and excises are generally treated as embracing the indirect forms of taxation 
contemplated by the Constitution.  As Mr. Chief Justice Fuller said in the Pollock Case, 
supra: 

 'Although there have been from time to time intimations that there might be 
some tax which was not a direct tax nor included under the words 'duties, 
imposts, and excises,' such a tax for more than one hundred years of national 
existence has as yet remained undiscovered, notwithstanding the stress of 
particular circumstances has invited thorough investigation into sources of 
revenue.'  [157 U. S. 557.]

 And in the same connection the chief justice, delivering the opinion of the court in 
Thomas v. United States, 192 U. S. 363, 48 L. ed. 481, 24 Sup.  Ct. Rep. 305, in speaking 
of the words 'duties,' 'imposts,' and 'excises,' said: 

 'We think that they were used comprehensively, to cover customs and excise 
duties imposed on importation, consumption, manufacture, and sale of certain 
commodities, privileges, particular business transactions, vocations, 
occupations, and the like.'

 Duties and imposts are terms commonly applied to levies made by governments on the 
importation or exportation of commodities.  Excises are 'taxes laid upon the manufacture, 
sale, or consumption of commodities within the country, upon licenses to pursue certain 
occupations, and upon corporate privileges.'  Cooley, Const. Lim. 7th ed. 680. 
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 The tax under consideration, as we have construed the statute, may be described as an 
excise upon the particular privilege of doing business in a corporate capacity, i. e., with the 
advantages which arise from corporate or quasi corporate organization; or, when applied to 
insurance companies, for doing the business of such companies.  As was said in the 
Thomas Case, 192 U. S. supra, the requirement to pay such taxes involves the exercise of 
privileges, and the element of absolute and unavoidable demand is lacking.  If business is 
not done in the manner described in the statute, no tax is payable. 

 If we are correct in holding that this is an excise tax, there is nothing in the Constitution 
requiring such taxes to be apportioned according to population.  Pacific Ins. Co. v. Soule, 7 
Wall. 433, 19 L. ed. 95; Springer v. United States, 102 U. S. 586, 26 L. ed. 253; Spreckels 
Sugar Ref.  Co. v. McClain, 192 U. S. 397, 48 L. ed. 496, 24 Sup.  Ct. Rep. 376. 

 It is next contended that the attempted taxation is void because it levies a tax upon the 
exclusive right of a state to grant corporate franchises, because it taxes franchises which 
are the creation of the state in its sovereign right and authority.  This proposition is rested 
upon the implied limitation upon the powers of national and state governments to take 
action which encroaches upon or cripples the exercise of the exclusive power of 
sovereignty in the other.  It has been held in a number of cases that the state cannot tax 
franchises created by the United States or the agencies or corporations which are created 
for the purpose of carrying out governmental functions of the United States.  M'Culloch v. 
Maryland, 4 Wheat. 316, 4 L. ed. 579; Osborn v. Bank of United States, 9 Wheat. 738, 6 L. 
ed. 204; Union P. R. Co. v. Peniston, 18 Wall. 5, 21 L. ed. 787; California v. Central P. R. 
Co. 127 U. S. 1, 32 L. ed. 150, 2 Inters.  Com. Rep. 153, 8 Sup.  Ct. Rep. 1073. 

 An examination of these cases will show that in each case where the tax was held invalid, 
the decision rested upon the proposition that the corporation was created to carry into effect 
powers conferred upon the Federal government in its sovereign capacity, and the attempted 
taxation was an interference with the effectual exercise of such powers. 

 In Osborn v. Bank of United States, supra, a leading case upon the subject, whilst it was 
held that the bank of the United States was not a private corporation, but a public one, 
created for national purposes, and therefore beyond the taxing power of the state, Chief 
Justice Marshall, in delivering the opinion of the court, conceded that if the corporation had 
been originated for the management of an individual concern, with private trade and profit 
for its great end and principal object, it might be taxed by the state.  Said the chief justice: 

 'If these premises [that the corporation was one of private character] were true, 
the conclusion drawn from them would be inevitable.  This mere private 
corporation, engaged in its own business, with its own views, would certainly 
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be subject to the  taxing power of the state, as any individual would be; and the 
casual circumstance of its being employed by the government in the transaction 
of its fiscal affairs would no more exempt its private business from the 
operation of that power than it would exempt the private business of any 
individual employed in the same manner.'

 The inquiry in this connection is: How far do the implied limitations upon the taxing 
power of the United States over objects which would otherwise be legitimate subjects of 
Federal taxation, withdraw them from the reach of the Federal government in raising 
revenue, because they are pursued under franchises which are the creation of the states? 

 In approaching this subject we must remember that enactments levying taxes, as other 
laws of the federal government when acting within constitutional authority, are the 
supreme law of the land.  The Constitution contains only two limitations on the right of 
Congress to levy excise taxes: they must be levied for the public welfare, and are required 
to be uniform throughout the United States.  As Mr. Chief Justice Chase said, speaking for 
the court in License Tax Cases, 5 Wall. 462, 471, 18 L. ed. 497, 500: 'Congress cannot tax 
exports, and it must impose direct taxes by the rule of apportionment, and indirect taxes by 
the rule of uniformity.  Thus limited, and thus only, it reaches every subject and may be 
exercised at discretion.'  The limitations to which the chief justice refers were the only ones 
imposed in the Constitution upon the taxing power. 

 In McCray v. United States, 195 U. S. 27, 49 L. ed. 78, 24 Sup.  Ct. Rep. 769, 1 A. & E. 
Ann.  Cas. 561, this court sustained a Federal tax on oleomargarine, artificially colored, 
and held that while the 5th and 10th Amendments qualify, so far as applicable, all the 
provisions of the Constitution, nothing in those amendents operates to take away the power 
to tax conferred by the Constitution on the Congress.  In that case it was contended that the 
subject taxed was within the exclusive domain of the states, and that the real purpose of 
Congress was not to raise revenue, but to tax out of existence a substance not harmful of 
itself and one which might be lawfully manufactured and sold; but the only constitutional 
limitation which this court conceded, in addition to the requirement of uniformity, and that 
for the sake of argument only so far as concerned the case then under consideration, was 
that Congress is restrained from arbitrary impositions or from exceeding its power in 
seeking to effect unwarranted ends.  The limitation of uniformity was deemed sufficient by 
those who framed and adopted the Constitution.  The courts may not add others.  Patton v. 
Brady, 184 U. S. 608, 622, 46 L. ed. 713, 720, 22 Sup.  Ct. Rep. 493.  And see United 
States v. Singer, 15 Wall. 111, 121, 21 L. ed. 49, 51; Nicol v. Ames, 173 U. S. 509, 515, 43 
L. ed. 786, 791, 19 Sup.  Ct. Rep. 522. 

 We must therefore enter upon the inquiry as to implied limitations upon the exercise of the 
Federal authority to tax because of the sovereignty of the states over matters within their 
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exclusive jurisdiction, having in view the nature and extent of the power specifically 
conferred upon Congress by the Constitution of the United States.  We must remember, 
too, that the revenues of the United States must be obtained in the same territory, from the 
same people, and excise taxes must be collected from the same activities, as are also 
reached by the states in order to support their local government. 

 While the tax in this case, as we have construed the statute, is imposed upon the exercise 
of the privilege of doing business in a corporate capacity, as such business is done under 
authority of state franchises, it becomes necessary to consider in this connection the right 
of the Federal government to tax the activities of private corporations which arise from the 
exercise of franchises granted by the state in creating and conferring powers upon such 
corporations.  We think it is the result of the cases heretofore decided in this court, that 
such business activities, though exercised because of state-created franchises, are not 
beyond the taxing power of the United States.  Taxes upon rights exercised under grants of 
state franchises were sustained by this court in Michigan C. R. Co. v. Collector (Michigan 
C. R. Co. v. Slack) 100 U. S. 595, 25 L. ed. 647; United States v. Erie R. Co. 106 U. S. 
327, 27 L. ed. 151, 1 Sup.  Ct. Rep. 223; Spreckels Sugar Ref.  Co. v. McClain, 192 U. S. 
397, 48 L. ed. 496, 24 Sup.  Ct. Rep. 376. 

 It is true that in those cases the question does not seem to have been directly made, but, in 
sustaining such taxation, the right of the Federal government to reach such agencies was 
necessarily involved.  The question was raised and decided in the case of Veazie Bank v. 
Fenno, 8 Wall. 533, 19 L. ed. 482.  In that well-known case a tax upon the notes of a state 
bank issued for circulation was sustained.  Mr. Chief Justice Chase, in the course of the 
opinion, said: 

 'Is it, then, a tax on a franchise granted by a state, which Congress, upon any 
principle exempting the reserved powers of the states from impairment by 
taxation, must be held to have no authority to lay and collect? 

 'We do not say that there may not be such a tax.  It may be admitted that the 
reserved rights of the states, such as the right to pass laws, to give effect to 
laws through executive action, to administer justice through the courts, and to 
employ all necessary agencies for legitimate purposes of state government, are 
not proper subjects of the taxing power of Congress.  But it cannot be admitted 
that franchises granted by a state are necessarily exempt from taxation; for 
franchises are property, often very valuable and productive property; and when 
not conferred for the purpose of giving effect to some reserved power of a 
state, seem to be as properly objects of taxation as any other property.
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 'But in the case before us the object of taxation is not the franchise of the bank, 
but property created, or contracts made and issued under the franchise, or 
power to issue bank bills.  A railroad company, in the exercise of its corporate 
franchises, issues freight receipts, bills of lading, and passenger tickets; and it 
cannot be doubted that the organization of railroads is quite as important to the 
state as the organization of banks.  But it will hardly be questioned that these 
contracts of the company are objects of taxation within the powers of 
Congress, and not exempted by any relation to the state which granted the 
charter of the railroad.  And it seems difficult to distinguish the taxation of 
notes issued for circulation from the taxation of these railroad contracts.  Both 
descriptions of contracts are means of profit to the corporations which issue 
them; and both, as we think, may properly be made contributory to the public 
revenue.'  (Pp. 547, 548.)

 It is true that the decision in the Veazie Bank Case was also placed, in a measure, upon the 
authority of the United States to control the circulating medium of the country, but the 
force of the reasoning which we have quoted has not been denied or departed from. 

 In Thomas v. United States, 192 U. S. 363, 48 L. ed. 481, 24 Sup.  Ct. Rep. 305, a Federal 
tax on the transfer of corporate shares in state corporations was upheld as a tax upon 
business transacted in the exercise of privileges afforded by the state laws in respect to 
corporations. 

 In Nicol v. Ames, 173 U. S. 509, 43 L. ed. 786, 19 Sup.  Ct. Rep. 522, a Federal tax was 
sustained upon the enjoyment of privileges afforded by a board of trade incorporated by the 
state of Illinois. 

 When the Constitution was framed, the right to lay excise taxes was broadly conferred 
upon the Congress.  At that time very few corporations existed.  If the mere fact of state 
incorporation, extending now to nearly all branches of trade and industry, could withdraw 
the legitimate objects of Federal taxation from the exercise of the power conferred, the 
result would be to exclude the national government from many objects upon which indirect 
taxes could be constitutionally imposed.  Let it be supposed that a group of individuals, as 
partners, were carrying on a business upon which Congress concluded to lay an excise tax.  
If it be true that the forming of a state corporation would defeat this purpose, by taking the 
necessary steps required by the state law to create a corporation and carrying on the 
business under rights granted by a state statute, the Federal tax would become invalid and 
that source of national revenue be destroyed, except as to the business in the hands of 
individuals or partnerships.  It cannot be supposed that it was intended that it should be 
within the power of individuals acting under state authority to thus impair and limit the 
exertion of authority which may be essential to national existence. 
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 In this connection South Carolina v. United States, 199 U. S. 437, 50 L. ed. 261, 26 Sup.  
Ct. Rep. 110, 4 A. & E. Ann.  Cas. 737, is important.  In that case it was held that the 
agents of the state government, carrying on the business of selling liquor under state 
authority, were liable to pay the internal revenue tax imposed by the Federal government.  
In the opinion previous cases in this court were reviewed, and the rule to be deduced 
therefrom stated to be that the exemption of state agencies and instrumentalities from 
national taxation was limited to those of a strictly governmental character, and did not 
extend to those used by the state in carrying on business of a private character. 199 U. S. 
461. 

 The cases unite in exempting from Federal taxation the means and instrumentalities 
employed in carrying on the governmental operations of the state.  The exercise of such 
rights as the establishment of a judiciary, the employment of officers to administer and 
execute the laws, and similar governmental functions, cannot be taxed by the Federal 
government.  The Collector v. Day, 11 Wall. 113, 20 L. ed. 122; United States v. Baltimore 
& O. R. Co. 17 Wall. 322, 21 L. ed. 597; Ambrosini v. United States, 187 U. S. 1, 47 L. ed. 
49, 23 Sup.  Ct. Rep. 1, 12 Am.  Crim. Rep. 699. 

 But this limitation has never been extended to the exclusion of the activities of a merely 
private business from the Federal taxing power, although the power to exercise them is 
derived from an act of incorporation by one of the states.  We therefore reach the 
conclusion that the mere fact that the business taxed is done in pursuance of authority 
granted by a state in the creation of private corporations does not exempt it from the 
exercise of Federal authority to levy excise taxes upon such privileges. 

 But, it is insisted, this taxation is so unequal and arbitrary in the fact that it taxes a 
business when carried on by a corporation, and exempts a similar business when carried on 
by a partnership or private individual, as to place it beyond the authority conferred upon 
Congress.  As we have seen, the only limitation upon the authority conferred is uniformity 
in laying the tax, and uniformity does not require the equal application of the tax to all 
persons or corporations who may come within its operation, but is limited to geographical 
uniformity throughout the United States.  This subject was fully discussed and set at rest in 
Knowlton v. Moore, 178 U. S. 41, 44 L. ed. 969, 20 Sup.  Ct. Rep. 747, and we can add 
nothing to the discussion contained in that case. 

 In levying excise taxes the most ample authority has been recognized from the beginning 
to select some and omit other possible subjects of taxation, to select one calling and omit 
another, to tax one class of property and to forbear to tax another.  For examples of such 
taxation see cases in the margin, decided in this court, upholding the power. (FNd) 
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 Many instances might be given where this court has sustained the right of a state to select 
subjects of taxation, although as to them the 14th Amendment imposes a limitation upon 
state legislatures, requiring that no person shall be denied the equal protection of the laws.  
See some of them noted in the margin. (FNd) 

  In Bell's Gap R. Co. v. Pennsylvania, 134 U. S. 232, 33 L. ed. 892, 10 Sup.  Ct. Rep. 533, 
dealing with the 14th Amendment, which in this respect imposes limitations only on state 
authority, this court said: 

 'The provision in the 14th Amendment, that no state shall deny to any person 
within its jurisdiction the equal protection of the laws, was not intended to 
prevent a state from adjusting its system of taxation in all proper and 
reasonable ways.  It may, if it chooses, exempt certain classes of property from 
any taxation at all, such as churches, libraries, and the property of charitable 
institutions.  It may impose different specific taxes upon different trades and 
professions, and may vary the rates of excise upon various products; it may tax 
real estate and personal property in a different manner; it may tax visible 
property only, and not tax securities for payment of money; it may allow 
deductions for indebtedness, or not allow them.  All such regulations, and those 
of like character, so long as they proceed within reasonable limits and general 
usage, are within the discretion of the state legislature, or the people of the state 
in framing their Constitution.'

 It is insisted in some of the briefs assailing the validity of this tax that these cases have 
been modified by Southern R. Co. v. Greene, 216 U. S. 400, 54 L. ed. 536, 30 Sup.  Ct. 
Rep. 287, 17 A. & E. Ann.  Cas. 1247.  In that case a corporation organized in a state other 
than Alabama came into that state in compliance with its laws, paid the license tax and 
property tax imposed upon other corporations doing business in the state, and acquired, 
under direct sanction of the laws of the state, a large amount of property therein, and when 
it was attempted to subject it to a further tax, on the ground that it was for the privilege of 
doing business as a foreign corporation, when the same tax was not imposed upon state 
corporations doing precisely the same business, in the same way, it was held that the 
attempted taxation was merely arbitrary classification, and void under the 14th 
Amendment.  In that case the foreign corporation was doing business under the sanction of 
the state laws no less than the local corporation; it had acquired its property under sanction 
of those laws; it had paid all direct and indirect taxes levied against it, and there was no 
practical distinction between it and a state corporation doing the same business in the same 
way. 

 In the case at bar we have already discussed the limitations which the Constitution 
imposes upon the right to levy excise taxes, and it could not be said, even if the principles 
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of the 14th Amendment were applicable to the present case, that there is no substantial 
difference between the carrying on of business by the corporations taxed, and the same 
business when conducted by a private firm or individual.  The thing taxed is not the mere 
dealing in merchandise, in which the actual transactions may be the same, whether 
conducted by individuals or corporations, but the tax is laid upon the privileges which exist 
in conducting business with the advantages which inhere in the corporate capacity of those 
taxed, and which are not enjoyed by private firms or individuals.  These advantages are 
obvious, and have led to the formation of such companies in nearly all branches of trade.  
The continuity of the business, without interruption by death or dissolution, the transfer of 
property interests by the disposition of shares of stock, the advantages of business 
controlled and managed by corporate directors, the general absence of individual liability, 
these and other things inhere in the advantages of business thus conducted, which do not 
exist when the same business is conducted by private individuals or partnerships.  It is this 
distinctive privilege which is the subject of taxation, not the mere buying or selling or 
handling of goods, which may be the same, whether done by corporations or individuals. 

 It is further contended that some of the corporations, notably insurance companies, have 
large investments in municipal bonds and other nontaxable securities, and in real estate and 
personal property not used in the business; that therefore the selection of the measure of the 
income from all sources is void, because it reaches property which is not the subject of 
taxation,--upon the authority of the Pollock Case, supra, But this argument confuses the 
measure of the tax upon the privilege with direct taxation of the state or thing taxed.  In the 
Pollock Case, as we have seen, the tax was held unconstitutional because it was in effect a 
direct tax on the property solely because of its ownership. 

 Nor does the adoption of this measure of the amount of the tax do violence to the rule laid 
down in Galveston, H. & S. A. R. Co. v. Texas, 210 U. S. 217, 52 L. ed. 1031, 28 Sup.  Ct. 
Rep. 638, nor the western U. Teleg. Co. v. Kansas, 216 U. S. 1, 54 L. ed. 355, 30 Sup.  Ct. 
Rep. 190.  In the Galveston Case it was held that a tax imposed by the state of Texas, equal 
to 1 per cent upon the gross receipts 'from every source whatever' of lines of railroad lying 
wholly within the state, was invalid as an attempt to tax gross receipts derived from the 
carriage of passengers and freight in interstate commerce, which in some instances was 
much the larger part of the gross receipts taxed.  This court held that this act was an 
attempt to burden commerce among the states, and the fact that it was declared to be 'equal 
to' 1 per cent made no difference, as it was merely an effort to reach gross receipts by a tax 
not even disguised as an occupation tax, and in nowise helped by the words 'equal to.'  In 
other words, the tax was held void, as its substance and manifest intent was to tax interstate 
commerce as such. 

 In the Western Union Telegraph Cases the state undertook to levy a graded charter fee 
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upon the entire capital stock of one hundred millions of dollars of the Western Union 
Telegraph Company, a foreign corporation, and engaged in commerce among the states, as 
a condition of doing local business within the state of Kansas.  This court held, looking 
through forms and reaching the substance of the thing, that the tax thus imposed was in 
reality a tax upon the right to do interstate commerce within the state, and an undertaking 
to tax property beyond the limits of the state; that whatever the declared purpose, when 
reasonably interpreted, the necessary operation and effect of the act in question was to 
burden interstate commerce and to tax property beyond the jurisdiction of the state, and it 
was therefore invalid. 

 There is nothing in these cases contrary, as we shall have occasion to see, to the former 
rulings of this court which hold that where a tax is lawfully imposed upon the exercise of 
privileges within the taxing power of the state or nation, the measure of such tax may be 
the income from the property of the corporation, although a part of such income is derived 
from property in itself nontaxable.  The distinction lies between the attempt to tax the 
property as such and to measure a legitimate tax upon the privileges involved in the use of 
such property. 

 In Home Ins. Co. v. New York, 134 U. S. 594, 33 L. ed. 1025, 10 Sup.  Ct. Rep. 593, a tax 
was sustained upon the right or privilege of the Home Insurance Company to be a 
corporation, and to do business within the state in a corporate capacity, the tax being 
measured by the extent of the dividends of the corporation in the current year upon the 
capital stock.  Although a very large amount, nearly two of three millions of capital stock, 
was invested in bonds of the United States, expressly exempted from taxation by a statute 
of the United States, the tax was sustained as a mode of measurement of a privilege tax 
which it was within the lawful authority of the state to impose.  Mr. Justice Field, who 
delivered the opinion of the court, reviewed the previous cases in this court, holding that 
the state could not tax or burden the operation of the Constitution and of laws enacted by 
the Congress to carry into execution the powers vested in the general government.  
Yielding full assent to those cases, Mr. Justice Field said of the tax then under 
consideration: 'It is not a tax in terms upon the capital stock of the company, nor upon any 
bonds of the United States composing a part of that stock.  The statute designates it a tax 
upon the 'corporate franchise or business' of the company, and reference is only made to its 
capital stock and dividends for the purpose of determining the amount of the tax to be 
exacted each year.'  In that case, in the course of the opinion, previous cases of this court 
were cited, with approval.  Society for Savings v. Coite, 6 Wall. 594, 18 L. ed. 897; 
Provident Inst. v. Massachusetts, 6 Wall. 611, 18 L. ed. 907. 

 In the Coite Case a privilege tax upon the total amount of deposits in a savings bank was 
sustained, although $500,000 of the deposits had been invested in securities of the United 
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States, and declared by act of Congress to be exempt from taxation by state authority.  In 
that case the court said: 'Nothing can be more certain in legal decision than that the 
privileges and franchises of a private corporation, and all trades and avocations by which 
the citizens acquire a livelihood, may be taxed by a state for the support of the state 
government.  Authority to that effect resides in the state independent of the Federal 
government, and is wholly unaffected by the fact that the corporation or individual has or 
has not made investment in Federal securities.'  In Provident Inst. v. Massachusetts, supra, 
a like tax was sustained. 

 It is therefore well settled by the decisions of this court that when the sovereign authority 
has exercised the right to tax a legitimate subject of taxation as an exercise of a franchise or 
privilege, it is no objection that the measure of taxation is found in the income produced in 
part from property which of itself considered is nontaxable.  Applying that doctrine to this 
case, the measure of taxation being the income of the corporation from all sources, as that 
is but the measure of a privilege tax within the lawful authority of Congress to impose, it is 
no valid objection that this measure includes, in part, at least, property which, as such, 
could not be directly taxed.  See, in this connection, Maine v. Grand Trunk R. Co. 142 U. 
S. 217, 35 L. ed. 994, 3 Inters.  Com. Rep. 807, 12 Sup.  Ct. Rep. 121, 163, as interpreted 
in Galveston, H. & S. A. R. Co. v. Texas, 210 U. S. 217, 226, 52 L. ed. 1031, 1037, 28 
Sup.  Ct. Rep. 638. 

 It is contended that measurement of the tax by the net income of the corporation or 
company received by it from all sources is not only unequal, but so arbitrary and baseless 
as to fall outside of the authority of the taxing power.  But is this so?  Conceding the power 
of Congress to tax the business activities of private corporations, including, as in this case, 
the privilege of carrying on business in a corporate capacity, the tax must be measured by 
some standard, and none can be chosen which will operate with absolute justice and 
equality upon all corporations.  Some corporations do a large business upon a small 
amount of capital; others with a small business may have a large capital.  A tax upon the 
amount of business done might operate as unequally as a measure of excise as it is alleged 
the measure of income from all sources does.  Nor can it be justly said that investments 
have no real relation to the business transacted by a corporation.  The possession of large 
assets is a business advantage of great value; it may give credit which will result in more 
economical business methods; it may give a standing which shall facilitate purchases; it 
may enable the corporation to enlarge the field of its activities and in many ways give it 
business standing and prestige. 

 It is true that in the Spreckels Case, 192 U. S. supra, the excise tax, for the privilege of 
doing business, was based upon the business assets in use by the company, but this was 
because of the express terms of the statute which thus limited the measure of the excise.  
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The statute now under consideration bears internal evidence that its draftsman had in mind 
language used in the opinion in the Spreckels Case, and the measure of taxation, the 
income from all sources, was doubtless inserted to prevent the limitation of the 
measurement of the tax to the income from business assets alone.  There is no rule which 
permits a court to say that the measure of a tax for the privilege of doing business, where 
income from property is the basis, must be limited to that derived from property which may 
be strictly said to be actively used in the business.  Departures from that rule, sustained in 
this court, are not wanting.  In United States v. Singer, 15 Wall. 111, 21 L. ed. 49, an 
excise tax was sustained upon the liquor business, which was fixed by the payment of an 
amount not less than 80 per cent of the total capacity of the distillery.  Whether such 
capacity was used in the business was a matter of indifference, and this court said of such a 
measure: 

 'Everyone is advised in advance of the amount he will be required to pay if he enters into 
the business of distilling spirits, and every distiller must know the producing capacity of 
his distillery.  If he fail under these circumstances to produce the amount for which, by the 
law, he will in any event be taxed if he undertakes to distill at all, he is not entitled to much 
consideration.' 

 In Society for Savings v. Coite, 6 Wall. supra, and Provident Inst. v. Massachusetts, 6 
Wall. supra, as we have seen, the amount of excise was measured by the amount of bank 
deposits.  It made no difference that the deposits were not used actively in the business. 

 In Hamilton Mfg. Co. v. Massachusetts, 6 Wall. 632, 18 L. ed. 904, the tax was measured 
by the excess of the market value of the corporation's capital stock above the value of its 
real estate and machinery, and in this connection see Home Ins. Co. v. New York, 134 U. 
S. supra, where the excise was computed upon the entire capital stock, measured by the 
extent of the dividends thereon. 

 We must not forget that the right to select the measure and objects of taxation devolves 
upon the Congress, and not upon the courts, and such selections are valid unless 
constitutional limitations are overstepped.  'It is no part of the function of a court to inquire 
into the reasonableness of the excise, either as respects the amount or the property upon 
which it is imposed.'  Patton v. Brady, 184 U. S. 608, 46 L. ed. 713, 22 Sup.  Ct. Rep. 493; 
McCray v. United States, 195 U. S. 27, 58, 49 L. ed. 78, 96, 24 Sup.  Ct Rep. 769, 1 A. & 
E. Ann.  Cas. 561, and previous cases in this court there cited. 

 Nor is that line of cases applicable, such as Brown v. Maryland, 12 Wheat. 419, 6 L. ed. 
678, holding that a tax on the sales of an importer is a tax on the import, and Cook v. 
Pennsylvania, 97 U. S. 566, 24 L. ed. 1015, holding a tax on auctioneers' sales of goods in 
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original packages a tax on imports.  In these cases the tax was held invalid, as the state 
thereby taxed subjects of taxation within the exclusive power of Congress. 

  What we have said as to the power of Congress to lay this excise tax disposes of the 
contention that the act is void, as lacking in due process of law. 

 It is urged that this power can be so exercised by Congress as to practically destroy the 
right of the states to create corporations, and for that reason it ought not to be sustained, 
and reference is made to the declaration of Chief Justice Marshall in M'Culloch v. 
Maryland, that the power to tax involves to power to destroy.  This argument has not been 
infrequently addressed to this court with respect to the exercise of the powers of Congress.  
Of such contention this court said in Knowlton v. Moore, 178 U. S. 60, 44 L. ed. 977, 20 
Sup.  Ct. Rep. 755: 

 'This principle is pertinent only when there is no power to tax a particular 
subject, and has no relation to a case where such right exists.  In other words, 
the power to destroy, which may be the consequence of taxation, is a reason 
why the right to tax should be confined to subjects which may be lawfully 
embraced therein, even although it happens that in some particular instance no 
great harm may be caused by the exercise of the taxing authority as to a subject 
which is beyond its scope.  But this reasoning has no application to a lawful 
tax, for if it had, there would be an end of all taxation; that is to say, if a lawful 
tax can be defeated because the power which is manifested by its imposition 
may, when further exercised, be destructive, it would follow that every lawful 
tax would become unlawful, and therefore no taxation whatever could be 
levied.'

 In Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482, supra, speaking for the court, the 
chief justice said: 

 'It is insisted, however, that the tax in the case before us is excessive, and so 
excessive as to indicate a purpose on the part of Congress to destroy the 
franchise of the bank, and is therefore beyond the constitutional power of 
Congress. 

 'The first answer to this is that the judicial cannot prescribe to the legislative 
departments of the government limitations upon the exercise of its 
acknowledged powers.  The power to tax may be exercised oppressively upon 
persons, but the responsibility of the legislature is not to the courts, but to the 
people by whom its members are elected.  So, if a particular tax bears heavily 
upon a corporation, or a class of corporations, it cannot, for that reason only, be 
pronounced contrary to the Constitution.'
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 To the same effect: McCray v. United States, 195 U. S. 27, 49 L. ed. 78, 24 Sup.  Ct. Rep. 
769, 1 A. & E. Ann.  Cas. 561.  In the latter case it was said: 

 'No instance is afforded from the foundation of the government where an act 
which was within a power conferred was declared to be repugnant to the 
Constitution because it appeared to the judicial mind that the particular 
exertion of constitutional power was either unwise or unjust.'

 And in the same case this court said, after reviewing the previous cases in this court: 
 'Since, as pointed out in all the decisions referred to, the taxing power 
conferred by the Constitution knows no limits except those expressly stated in 
that instrument, it must follow, if a tax be within the lawful power, the exertion 
of that power may not be judicially restrained because of the results to arise 
from its exercise.'

 The argument, at last, comes to this: That because of possible results, a power lawfully 
exercised may work disastrously, therefore the courts must interfere to prevent its exercise, 
because of the consequences feared.  No such authority has ever been invested in any 
court.  The remedy for such wrongs, if such in fact exist, is in the ability of the people to 
choose their own representatives, and not in the exertion of unwarranted powers by courts 
of justice. 

 It is especially objected that certain of the corporations whose stockholders challenge the 
validity of the tax are so-called real estate companies, whose business is principally the 
holding and management of real estate.  These cases are No. 415, Cedar Street Company v. 
Park Realty Company; No. 431, Percy H. Brundage v. Broadway Realty Company; No. 
443, Phillips v. Fifty Associates et al.; No. 446, Mitchell v. Clark Iron Company; No. 412, 
William H. Miner v. Corn Exchange Bank et al.; and No. 457, Cook et al. v. Boston Wharf 
Company. 

 In No. 412, Miner v. Corn Exchange Bank et al., the bank occupies a building in part and 
rents a large part to tenants. 

 Of the realty companies, the Park Realty Company was organized to 'work, develop, sell, 
convey, mortgage, or otherwise dispose of real estate; to lease, exchange, hire, or otherwise 
acquire property; to erect, alter, or improve buildings; to conduct, operate, manage, or lease 
hotels, apartment houses, etc.; to make and carry out contracts in the manner specified 
concerning buildings . . . and generally to deal in, sell, lease, exchange, or otherwise deal 
with lands, buildings, and other property, real or personal,' etc. 

 At the time the bill was filed the business of the company related to the Hotel Leonori, and 
the bill averred that it was engaged in no other business except the management and 
leasing of that hotel. 
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 The Broadway Realty Company was formed for the purpose of owning, holding, and 
managing real estate.  It owns an office building and certain securities.  The office building 
is let to tenants, to whom light and heat are furnished, and for whom janitor and similar 
service are performed. 

 The Fifty Associates are operating under a charter to own real estate, with power to build, 
improve, alter, pull down, and rebuild, and to manage, exchange and dispose of the same. 

 The Clark Iron Company was organized under the laws of Minnesota, owns and leases ore 
lands for the purpose of carrying on mining operations, and receives a royalty depending 
upon the quantity of ore mined. 

 The Boston Wharf Company is operating under a charter authorizing it to acquire lands 
and flats, with their privileges and appurtenances, and to lease, manage, and improve its 
property in whatever manner shall be deemed expedient by it, and to receive dockage and 
wharfage for vessels laid at its wharfs. 

 What we have said as to the character of the corporation tax as an excise disposes of the 
contention that it is direct, and therefore requiring apportionment by the Constitution.  It 
remains to consider whether these corporations are engaged in business.  'Business' is a 
very comprehensive term and embraces everything about which a person can be 
employed.  Black's Law Dict. 158, citing People ex rel. Hoyt v. Tax Comrs. 23 N. Y. 242, 
244.  'That which occupies the time, attention, and labor of men for the purpose of a 
livelihood or profit.' 1 Bouvier's Law Dict. p. 273. 

 We think it is clear that corporations organized for the purpose of doing business, and 
actually engaged in such activities as leasing property, collecting rents, managing office 
buildings, making investments of profits, or leasing ore lands and collecting royalties, 
managing wharves, dividing profits, and in some cases investing the surplus, are engaged 
in business within the meaning of this statute, and in the capacity necessary to make such 
organizations subject to the law. 

 Of the Motor Taximeter Cab Company Case, No. 432, the company owns and leases 
taxicabs, and collects rents therefrom.  We think it is also doing business within the 
meaning of the statute. 

 What we have already said disposes of the objections made in certain cases of life 
insurance and trust companies, and banks, as to income derived from United States, state, 
municipal, or other nontaxable bonds. 
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 We come to the question, Is a so-called public-service corporation, such as the Coney 
Island and Brooklyn Railroad Company, in case No. 409, and the Interborough Rapid 
Transit Company, No. 442, exempted from the operation of this statute?  In the case of 
South Carolina v. United States, 199 U. S. 437, 50 L. ed. 261, 26 Sup.  Ct. Rep. 110, 4 A. 
& E. Ann.  Cas. 737, this court held that when a state, acting within its lawful authority, 
undertook to carry on the liquor business, it did not withdraw the agencies of the state, 
carrying on the traffic, from the operation of the internal revenue laws of the United 
States.  If a state may not thus withdraw from the operation of a Federal taxing law a 
subject-matter of such taxation, it is difficult to see how the incorporation of companies 
whose service, though of a public nature, is, nevertheless, with a view to private profit, can 
have the effect of denying the Federal right to reach such properties and activities for the 
purposes of revenue. 

 It is no part of the essential governmental functions of a state to provide means of 
transportation, supply artificial light, water, and the like.  These objects are often 
accomplished through the medium of private corporations, and though the public may 
derive a benefit from such operations, the companies carrying on such enterprises are 
nevertheless private companies, whose business is prosecuted for private emolument and 
advantage.  For the purpose of taxation they stand upon the same footing as other private 
corporations upon which special franchises have been conferred. 

 The true distinction is between the attempted taxation of those operations of the states 
essential to the execution of its governmental functions, and which the state can only do 
itself, and those activities which are of a private character.  The former, the United States 
may not interfere with by taxing the agencies of the state in carrying out its purposes; the 
latter, although regulated by the state, and exercising delegated authority, such as the right 
of eminent domain, are not removed from the field of legitimate Federal taxation. 

 Applying this principle, we are of opinion that the so-called public-service corporations 
represented in the cases at bar are not exempt from the tax in question.  Union P. R. Co. v. 
Peniston, 18 Wall. 5, 33, 21 L. ed. 787, 792. 

 It is again objected that incomes under $5,000 are exempted from the tax.  It is only 
necessary, in this connection, to refer to Knowlton v. Moore, 178 U.S. supra, in  which a 
tax upon inheritances in excess of $10,000 was sustained.  In Magoun v. Illinois Trust & 
Sav. Bank, 170 U. S. 283, 293, 42 L. ed. 1037, 1042, 18 Sup.  Ct. Rep. 594, a graded 
inheritance tax was sustained. 

 As to the objections that certain organizations,--labor, agricultural, and horticultural,--
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fraternal and benevolent societies, loan and building associations, and those for religious, 
charitable, or educational purposes, are excepted from the operation of the law, we find 
nothing in them to invalidate the tax.  As we have had frequent occasion to say, the 
decisions of this court from an early date to the present time have emphasized the right of 
Congress to select the objects of excise taxation, and within this power to tax some and 
leave others untaxed must be included the right to make exemptions such as are found in 
this act. 

 Again, it is urged that Congress exceeded its power in permitting a deduction to be made 
of interest payments only in case of interest paid by banks and trust companies on deposits, 
and interest actually paid within the year on its bonded or other indebtedness to an amount 
of such bonded and other indebtedness not exceeding the paid-up capital stock of the 
corporation or company.  This provision may have been inserted with a view to prevent 
corporations from issuing a large amount of bonds in excess of the paid-up capital stock, 
and thereby distributing profits so as to avoid the tax.  In any event, we see no reason why 
this method of ascertaining the deductions allowed should invalidate the act.  Such details 
are not wholly arbitrary, and were deemed essential sential to practical operation.  Courts 
cannot substitute their judgment for that of the legislature.  In such matters a wide range of 
discretion is allowed. 

 The argument that different corporations are so differently circumstanced in different 
states, and the operation of the law so unequal as to destroy it, is so fully met in the opinion 
in Knowlton v. Moore, 178 U. S. supra, that it is only necessary to make reference thereto.  
For this purpose the law operates uniformly, geographically considered, throughout the 
United States, and in the same way wherever the subjectmatter is found.  A liquor tax is not 
rendered unlawful as a revenue measure because it may yield nothing in those states which 
have prohibited the liquor traffic.  No more is the present law unconstitutional because of 
inequality of operation owing to different local conditions. 

 Nor is the special objection tenable, made in some of the cases, that the corporations act as 
trustees, guardians, etc., under the authority of the laws or courts of the state.  Such trustees 
are not the agents of the state government in a sense which exempts them from taxation 
because executing the necessary governmental powers of the state.  The trustees receive 
their compensation from the interests served, and not from the public revenues of the state. 

 It is urged in a number of the cases that in a certain feature of the statute there is a 
violation of the 4th Amendment of the Constitution, protecting against unreasonable 
searches and seizures.  This amendment was adopted to protect against abuses in judicial 
procedure under the guise of law, which invade the privacy of persons in their homes, 
papers, and effects, and applies to criminal prosecutions and suits for penalties and 
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forfeitures under the revenue laws.  Boyd v. United States, 116 U. S. 632, 29 L. ed. 751, 6 
Sup.  Ct. Rep. 524.  It does not prevent the issue of search warrants for the seizure of 
gambling paraphernalia and other illegal matter.  Adams v. New York, 192 U. S. 585, 48 
L. ed. 575, 24 Sup.  Ct. Rep. 372.  It does not prevent the issuing of process to require 
attendance and testimony of witnesses, the production of books and papers, etc.  Interstate 
Commerce Commission v. Brimson, 154 U. S. 447, 38 L. ed. 1047, 4 Inters.  Com. Rep. 
545, 14 Sup.  Ct. Rep. 1125; Interstate Commerce Commission v. Baird, 194 U. S. 25, 48 
L. ed. 860, 24 Sup.  Ct. Rep. 563.  Certainly the amendment was not intended to prevent 
the ordinary procedure in use in many, perhaps most, of the states, of requiring tax returns 
to be made, often under oath.  The objection in this connection applies, when the substance 
of the argument is reached, to the 6th subsection of section 38 of the act which provides: 

 'Sixth. When the assessment shall be made, as provided in this section, the 
returns, together with any corrections thereof which may have been made by 
the commissioner, shall be filed in the office of the Commissioner of Internal 
Revenue, and shall constitute public records, and be open to inspection as 
such.'  [Stat. at L. 1st Sess. 61st Cong. 116, chap. 6, U. S. Comp. Stat.  Supp. 
1909, p. 849.]

 An amendment was made June 17, 1910, which reads as follows: 
 'For classifying, indexing, exhibiting, and properly caring for the returns of all 
corporations, required by section thirtyeight of an act entitled, 'An Act to 
Provide Revenue, Equalize Duties, Encourage the Industries of the United 
States, and for Other Purposes,' approved August fifth, nineteen hundred and 
nine, including the  employment in the District of Columbia of such clerical 
and other personal services and for rent of such quarters as may be necessary, 
twenty-five thousand dollars: Provided, That any and all such returns shall be 
open to inspection only upon the order of the President, under rules and 
regulations to be prescribed by the Secretary of the Treasury and approved by 
the President.'  [Stat. at L. 2d Sess. 61st Cong. 494, chap. 297.]

 The contention is that the above section as originally framed and as now amended could 
have no legitimate connection with the collection of the tax, and in substance amounts to 
no more than an unlawful attempt to exhibit the private affairs of corporations to public or 
private inspection, without any substantial connection with or legitimate purpose to be 
subserved in the collection of the tax under the act now under consideration.  But we 
cannot agree to this contention.  The taxation being, as we have held, within the legitimate 
powers of Congress, it is for that body to determine what means are appropriate and 
adapted to the purposes of making the law effectual.  In this connection the oftenquoted 
declaration of Chief Justice Marshall in M'Culloch v. Maryland, 4 Wheat. 316, 421, 4 L. 
ed. 579, 605, is appropriate: 'Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which are plainly adapted to that end, 
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which are not prohibited, but consist with the letter and spirit of the Constitution, are 
constitutional.' 

 Congress may have deemed the public inspection of such returns a means of more 
properly securing the fullness and accuracy thereof.  In many of the states laws are to be 
found making tax returns public documents, and open to inspection. (FNd) 

 We cannot say that this feature of the law does violence to the constitutional protection of 
the 4th Amendment, and, this is equally true of the 5th Amendment, protecting persons 
against compulsory self-incriminating testimony.  No question under the latter Amendment 
properly arises in these cases, and when circumstances are presented which invoke the 
protection of that Amendment, and raise questions involving rights thereby secured, it will 
be time enough to decide them.  And so of the argument that the penalties for the 
nonpayment of the taxes are so high as to violate the Constitution.  No case is presented 
involving that question, and, moreover, the penalties are clearly a separate part of the act, 
and whether collectible or not may be determined in a case involving an attempt to enforce 
them.  Willcox v. Consolidated Gas Co. 212 U. S. 19, 53, 53 L. ed. 382, 400, 29 Sup.  Ct. 
Rep. 192, 15 A. & E. Ann.  Cas. 1034. 

 It has been suggested that there is a lack of power to tax foreign corporations, doing local 
business in a state, in the manner proposed in this act, and that the tax upon such 
corporations, being unconstitutional, works such inequality against domestic corporations 
as to invalidate the law.  It is sufficient to say to this that no such case is presented in the 
record.  Southern R. Co. v. King, 217 U. S. 525, 54 L. ed. 868, 30 Sup.  Ct. Rep. 594.  This 
is equally true as to the alleged invalidity of the act as a tax on exports, which is beyond the 
power of Congress.  No such case is presented in those now before the court. 

 We have noticed such objections as are made to the constitutionality of this law as it is 
deemed necessary to consider.  Finding the statute to be within the constitutional power of 
the Congress, it follows that the judgments in the several cases must be affirmed. 

 Affirmed. 

FNd Hylton v. United States, 3 Dall. 171, 1 L. ed. 556 (a tax on carriages which the owner 
kept for private use); Nicol v. Ames, supra (a tax upon sales or exchanges of boards of 
trade); Knowlton v. Moore, supra (a tax on the transmission of property from the dead to 
the living); Treat v. White, 181 U. S. 264, 45 L. ed. 853, 21 Sup.  Ct. Rep. 611 (a tax on 
agreements to sell shares of stock, denominated 'calls' by stockbrokers); Patton v. Brady, 
184 U. S. 608, 46 L. ed. 713, 22 Sup.  Ct. Rep. 493 (a tax on tobacco manufactured for 
consumption, and imposed at a period intermediate the commencement of manufacture and 
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the final consumption of the article); Cornell v. Coyne, 192 U. S. 418, 48 L. ed. 504, 24 
Sup.  Ct. Rep. 383 (a tax on 'filled cheese' manufactured expressly for export); McCray v. 
United States, 195 U. S. 27, 49 L. ed. 78, 24 Sup.  Ct. Rep. 769, 1 A. & E. Ann.  Cas. 561 
(a tax on oleomargarine not artificially colored, a higher tax on oleomargarine artificially 
colored, and no tax on butter artificially colored); Thomas v. United States, supra (a tax on 
sales of shares of stock in corporations); Pacific Ins. Co. v. Soule, 7 Wall. 433, 19 L. ed. 95 
(a tax upon the amounts insured, renewed, or continued by insurance companies, upon the 
gross amounts of premiums received and assessments made by them, and also upon 
dividends, undistributed sums, and incomes); Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 
482 (a tax of 10 per centum on the amount of the notes paid out of any state bank, or state 
banking association); Scholey v. Rew, 23 Wall. 331, 23 L. ed. 99 (a tax on devolutions of 
title to real estate); Spreckels v. Sugar Ref.  Co. 192 U. S. 397, 48 L. ed. 496, 24 Sup.  Ct. 
Rep. 376 (a tax on the gross receipts of corporations and companies, in excess of $250,000, 
engaged in refining sugar or oil); Michigan C. R. Co. v. Collector (Michigan C. R. Co. v. 
Slack) 100 U. S. 595, 25 L. ed. 647 (a tax laid in terms upon the amounts paid by certain 
public-service corporations as interest on their funded debt, or as dividends to their 
stockholders, and also on 'all profits, incomes, or gains of such company, and all profits of 
such company carried to the account of any fund, or used for construction.'  Held to be a 
tax upon the company's earnings, and therefore essentially an excise upon the business of 
the corporations); Springer v. United States, 102 U. S. 586, 26 L. ed. 253 (a duty provided 
by the internal revenue acts to be assessed, collected, and paid upon gains, profits, and 
incomes, held to be an excise or duty, and not a direct tax). 

FNd Beers v. Glynn, 211 U. S. 477, 53 L. ed. 290, 29 Sup.  Ct. Rep. 186 (a state tax on 
personalty of nonresident decedents who owned realty in the state); New York ex rel. 
Hatch v. Reardon, 204 U. S. 152, 51 L. ed. 415, 27 Sup.  Ct. Rep. 188, 9 A. & E. Ann.  
Cas. 736 (a state tax on the transfers of stock made within the state); Armour Packing Co. 
v. Lacy, 200 U. S. 226, 50 L. ed. 451, 26 Sup.  Ct. Rep. 232 (a state license tax on meat-
packing houses.  A foreign corporation selling its products in the state, but whose packing 
establishments are not situated in the state, is not exempt from such license tax); Savannah, 
T. & I. of H. R. Co. v. Savannah, 198 U. S. 392, 49 L. ed. 1097, 25 Sup.  Ct. Rep. 690 (a 
classification which distinguishes between an ordinary street railway and a steam railroad, 
making an extra charge for local deliveries of freight brought over its road from outside the 
city, held not to be such a classification as to make the tax void under the 14th 
Amendment); Cook v. Marshall County, 196 U. S. 261, 49 L. ed. 471, 25 Sup.  Ct. Rep. 
233 (a state tax on cigarette dealers); Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 283, 
42 L. ed. 1037, 18 Sup.  Ct. Rep. 594 (upholding the graded inheritance tax law of Illinois); 
Bell's Gap R. Co. v. Pennsylvania, 134 U. S. 232, 33 L. ed. 892, 10 Sup.  Ct. Rep. 533 
(state tax upon the nominal face value of bonds, instead of their actual value, held a valid 
part of the state system of taxation). 
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FNd In Connecticut, the requirement is that the tax lists of the assessors shall be abstracted 
and lodged in the town clerk's office 'for public inspection.'  Rev. Stat.  (Conn.) § 2310.  In 
New York, notices of the completion of the assessment rolls must be conspicuously posted 
in three or more public places, and a copy left in a specified place, 'where it may be seen 
and examined by any person until the third Tuesday of August next following.'  Consol. 
Laws of N. Y. vol. 5, p. 5859; N. Y. Laws 1909, chap. 62, § 36.  In Maryland, a record of 
property assessed is required to be kept, and the valuation thereof, with alphabetical list of 
owners, recorded in a book, 'which any person may inspect without fee or reward.'  Pub. 
Laws (Md.) vol. 2, p. 1804, § 23.  In Pennsylvania, it is provided that from the time of 
publishing the assessor's returns until the day appointed for finally determining whether the 
assessor's valuations are too low, 'any taxable inhabitant of the county shall have the right 
to examine the said return in the commissioner's office.'  Pepper & L. Dig.  Laws (Pa.) vol. 
2, p. 4591, § 357.  In New Hampshire, the list of taxes assessed are required to be kept in a 
book, and also left with the town clerk, and such records 'shall be open to the inspection of 
all persons.'  Pub. Stat.  (N. H.) 1901, p. 214, § 5.  
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Eisner v. Macomber, 252 U.S. 189,  40 S.Ct. 189 (1919) 

Supreme Court of the United States 

EISNER, Internal Revenue Collector, 

v. 

MACOMBER. 

No. 318. 

Decided March 8, 1920.

In Error to the District Court of the United States for the Southern District of New York. 

Action by Myrtle H. Macomber against Mark Eisner, as Collector of Internal Revenue for the Third District 
of the State of New York. Judgment for plaintiff on demurrer, and defendant brings error. Affirmed. 

Mr. Justice PITNEY delivered the opinion of the Court. 

This case presents the question whether, by virtue of the Sixteenth Amendment, Congress has the power to 
tax, as income of the stockholder and without apportionment, a stock dividend made lawfully and in good 
faith against profits accumulated by the corporation since March 1, 1913. 

It arises under the Revenue Act of September 8, 1916 (39 Stat. 756 et seq., c. 463 [Comp. St. § 6336a et 
seq.]), which, in our opinion (notwithstanding a contention of the government that will be noticed), plainly 
evinces the purpose of Congress to tax stock dividends as income. [FN1] 

The facts, in outline, are as follows: 

On January 1, 1916, the Standard Oil Company of California, a corporation of that state, out of an authorized 
capital stock of $100,000,000, had shares of stock outstanding, par value $100 each, amounting in round 
figures to $50,000,000. In addition, it had surplus and undivided profits invested in plant, property, and 
business and required for the purposes of the corporation, amounting to about $45,000,000, of which about 
$20,000,000 had been earned prior to March 1, 1913, the balance thereafter. In January, 1916, in order to 
readjust the capitalization, the board of directors decided to issue additional shares sufficient to constitute a 
stock dividend of 50 per cent. of the outstanding stock, and to transfer from surplus account to capital stock 
account an amount equivalent to such issue. Appropriate resolutions were adopted, an amount equivalent to 
the par value of the proposed new stock was transferred accordingly, and the new stock duly issued against it 
and divided among the stockholders. 

Defendant in error, being the owner of 2,200 shares of the old stock, received certificates for 1,100 additional 
shares, of which 18.07 per cent., or 198.77 shares, par value $19,877, were treated as representing surplus 
earned between March 1, 1913, and January 1, 1916. She was called upon to pay, and did pay under protest, a 
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tax imposed under the Revenue Act of 1916, based upon a supposed income of $19,877 because of the new 
shares; and an appeal to the Commissioner of Internal Revenue having been disallowed, she brought action 
against the Collector to recover the tax. In her complaint she alleged the above facts, and contended that in 
imposing such a tax the Revenue Act of 1916 violated article 1, § 2, cl. 3, and article 1, § 9, cl. 4, of the 
Constitution of the United States, requiring direct taxes to be apportioned according to population, and that 
the stock dividend was not income within the meaning of the Sixteenth Amendment. A general demurrer to 
the complaint was overruled upon the authority of Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 L. Ed. 
372, L. R. A. 1918D, 254; and, defendant having failed to plead further, final judgment went against him. To 
review it, the present writ of error is prosecuted. 

The case was argued at the last term, and reargued at the present term, both orally and by additional briefs. 

We are constrained to hold that the judgment of the District Court must be affirmed: First, because the 
question at issue is controlled by Towne v. Eisner, supra; secondly, because a re-examination of the question 
with the additional light thrown upon it by elaborate arguments, has confirmed the view that the underlying 
ground of that decision is sound, that it disposes of the question here presented, and that other fundamental 
considerations lead to the same result. 

In Towne v. Eisner, the question was whether a stock dividend made in 1914 against surplus earned prior to 
January 1, 1913, was taxable against the stockholder under the Act of October 3, 1913 (38 Stat. 114, 166, c. 
16), which provided (section B, p. 167) that net income should include 'dividends,' and also 'gains or profits 
and income derived from any source whatever.' Suit having been brought by a stockholder to recover the tax 
assessed against him by reason of the dividend, the District Court sustained a demurrer to the complaint. 242 
Fed. 702. The court treated the construction of the act as inseparable from the interpretation of the Sixteenth 
Amendment; and, having referred to Pollock v. Farmers' Loan & Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 
39 L. Ed. 1108, and quoted the Amendment, proceeded very properly to say (242 Fed. 704): 

'It is manifest that the stock dividend in question cannot be reached by the Income Tax Act and 
could not, even though Congress expressly declared it to be taxable as income, unless it is in 
fact income.'

It declined, however, to accede to the contention that in Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 
34 L. Ed. 525, 'stock dividends' had received a definition sufficiently clear to be controlling, treated the 
language of this court in that case as obiter dictum in respect of the matter then before it (242 Fed. 706), and 
examined the question as res nova, with the result stated. When the case came here, after overruling a motion 
to dismiss made by the government upon the ground that the only question involved was the construction of 
the statute and not its constitutionality, we dealt upon the merits with the question of construction only, but 
disposed of it upon consideration of the essential nature of a stock dividend disregarding the fact that the one 
in question was based upon surplus earnings that accrued before the Sixteenth Amendment took effect. Not 
only so, but we rejected the reasoning of the District Court, saying (245 U. S. 426, 38 Sup. Ct. 159, 62 L. Ed. 
372, L. R. A. 1918D, 254): 

'Notwithstanding the thoughtful discussion that the case received below we cannot doubt that 
the dividend was capital as well for the purposes of the Income Tax Law as for distribution 
between tenant for life and remainderman. What was said by this court upon the latter question 
is equally true for the former. 'A stock dividend really takes nothing from the property of the 
corporation, and adds nothing to the interests of the shareholders. Its property is not 
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diminished, and their interests are not increased. * * * The proportional interest of each 
shareholder remains the same. The only change is in the evidence which represents that 
interest, the new shares and the original shares together representing the same proportional 
interest that the original shares represented before the issue of the new ones.' Gibbons v. 
Mahon, 136 U. S. 549, 559, 560 [10 Sup. Ct. 1057, 34 L. Ed. 525]. In short, the corporation is 
no poorer and the stockholder is no richer than they were before. Logan County v. United 
States, 169 U. S. 255, 261 [18 Sup. Ct. 361, 42 L. Ed. 737]. If the plaintiff gained any small 
advantage by the change, it certainly was not an advantage of $417,450, the sum upon which 
he was taxed. * * * What has happened is that the plaintiff's old certificates have been split up 
in effect and have diminished in value to the extent of the value of the new.'

This language aptly answered not only the reasoning of the District Court but the argument of the Solicitor 
General in this court, which discussed the essential nature of a stock dividend. And if, for the reasons thus 
expressed, such a dividend is not to be regarded as 'income' or 'dividends' within the meaning of the act of 
1913, we are unable to see how it can be brought within the meaning of 'incomes' in the Sixteenth 
Amendment; it being very clear that Congress intended in that act to exert its power to the extent permitted 
by the amendment. In Towne v. Eisner it was not contended that any construction of the statute could make it 
narrower than the constitutional grant; rather the contrary. 

The fact that the dividend was charged against profits earned before the act of 1913 took effect, even before 
the amendment was adopted, was neither relied upon nor alluded to in our consideration of the merits in that 
case. Not only so, but had we considered that a stock dividend constituted income in any true sense, it would 
have been held taxable under the act of 1913 notwithstanding it was based upon profits earned before the 
amendment. We ruled at the same term, in Lynch v. Hornby, 247 U. S. 339, 38 Sup. Ct. 543, 62 L. Ed. 1149, 
that a cash dividend extraordinary in amount, and in Peabody v. Eisner, 247 U. S. 347, 38 Sup. Ct. 546, 62 L. 
Ed. 1152, that a dividend paid in stock of another company, were taxable as income although based upon 
earnings that accrued before adoption of the amendment. In the former case, concerning 'corporate profits that 
accumulated before the act took effect,' we declared (247 U. S. 343, 344, 38 Sup. Ct. 543, 545): 

'Just as we deem the legislative intent manifest to tax the stockholder with respect to such 
accumulations only if and when, and to the extent that, his interest in them comes to fruition as 
income, that is, in dividends declared, so we can perceive no constitutional obstacle that stands 
in the way of carrying out this intent when dividends are declared out of a pre-existing surplus. 
* * * Congress was at liberty under the amendment to tax as income, without apportionment, 
everything that became income, in the ordinary sense of the word, after the adoption of the 
amendment, including dividends received in the ordinary course by a stockholder from a 
corporation, even though they were extraordinary in amount and might appear upon analysis to 
be a mere realization in possession of an inchoate and contingent interest that the stockholder 
had in a surplus of corporate assets previously existing.'

In Peabody v. Eisner, 247 U. S. 349, 350, 38 Sup. Ct. 546, 547 (62 L. Ed. 1152), we observed that the 
decision of the District Court in Towne v. Eisner had been reversed 'only upon the ground that it related to a 
stock dividend which in fact took nothing from the property of the corporation and added nothing to the 
interest of the shareholder, but merely changed the evidence which represented that interest,' and we 
distinguished the Peabody Case from the Towne Case upon the ground that 'the dividend of Baltimore & 
Ohio shares was not a stock dividend but a distribution in specie of a portion of the assets of the Union 
Pacific.' 
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Therefore Towne v. Eisner cannot be regarded as turning upon the point that the surplus accrued to the 
company before the act took effect and before adoption of the amendment. And what we have quoted from 
the opinion in that case cannot be regarded as obiter dictum, it having furnished the entire basis for the 
conclusion reached. We adhere to the view then expressed, and might rest the present case there, not because 
that case in terms decided the constitutional question, for it did not, but because the conclusion there reached 
as to the essential nature of a stock dividend necessarily prevents its being regarded as income in any true 
sense. 

Nevertheless, in view of the importance of the matter, and the fact that Congress in the Revenue Act of 1916 
declared (39 Stat. 757 [Comp. St. § 6336b]) that a 'stock dividend shall be considered income, to the amount 
of its cash value,' we will deal at length with the constitutional question, incidentally testing the soundness of 
our previous conclusion. 

The Sixteenth Amendment must be construed in connection with the taxing clauses of the original 
Constitution and the effect attributed to them before the amendment was adopted. In Pollock v. Farmers' Loan 
& Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108, under the Act of August 27, 1894 (28 Stat. 509, 
553, c. 349, § 27), it was held that taxes upon rents and profits of real estate and upon returns from 
investments of personal property were in effect direct taxes upon the property from which such income arose, 
imposed by reason of ownership; and that Congress could not impose such taxes without apportioning them 
among the states according to population, as required by article 1, § 2, cl. 3, and section 9, cl. 4, of the 
original Constitution. 

Afterwards, and evidently in recognition of the limitation upon the taxing power of Congress thus 
determined, the Sixteenth Amendment was adopted, in words lucidly expressing the object to be 
accomplished: 

'The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without regard to any census or 
enumeration.'

As repeatedly held, this did not extend the taxing power to new subjects, but merely removed the necessity 
which otherwise might exist for an apportionment among the states of taxes laid on income. Brushaber v. 
Union Pacific R. R. Co., 240 U. S. 1, 17-19, 36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 1917B, 713, L. R. A. 
1917D, 414; Stanton v. Baltic Mining Co., 240 U. S. 103, 112 et seq., 36 Sup. Ct. 278, 60 L. Ed. 546; Peck & 
Co. v. Lowe, 247 U. S. 165, 172, 173, 38 Sup. Ct. 432, 62 L. Ed. 1049. 

A proper regard for its genesis, as well as its very clear language, requires also that this amendment shall not 
be extended by loose construction, so as to repeal or modify, except as applied to income, those provisions of 
the Constitution that require an apportionment according to population for direct taxes upon property, real 
and personal. This limitation still has an appropriate and important function, and is not to be overridden by 
Congress or disregarded by the courts. 

In order, therefore, that the clauses cited from article 1 of the Constitution may have proper force and effect, 
save only as modified by the amendment, and that the latter also may have proper effect, it becomes essential 
to distinguish between what is and what is not 'income,' as the term is there used, and to apply the distinction, 
as cases arise, according to truth and substance, without regard to form. Congress cannot by any definition it 
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may adopt conclude the matter, since it cannot by legislation alter the Constitution, from which alone it 
derives its power to legislate, and within whose limitations alone that power can be lawfully exercised. 

The fundamental relation of 'capital' to 'income' has been much discussed by economists, the former being 
likened to the tree or the land, the latter to the fruit or the crop; the former depicted as a reservoir supplied 
from springs, the latter as the outlet stream, to be measured by its flow during a period of time. For the 
present purpose we require only a clear definition of the term 'income,' as used in common speech, in order to 
determine its meaning in the amendment, and, having formed also a correct judgment as to the nature of a 
stock dividend, we shall find it easy to decide the matter at issue. 

After examining dictionaries in common use (Bouv. L. D.; Standard Dict.; Webster's Internat. Dict.; Century 
Dict.), we find little to add to the succinct definition adopted in two cases arising under the Corporation Tax 
Act of 1909 (Stratton's Independence v. Howbert, 231 U. S. 399, 415, 34 Sup. Ct. 136, 140 [58 L. Ed. 285]; 
Doyle v. Mitchell Bros. Co., 247 U. S. 179, 185, 38 Sup. Ct. 467, 469 [62 L. Ed. 1054]), 'Income may be 
defined as the gain derived from capital, from labor, or from both combined,' provided it be understood to 
include profit gained through a sale or conversion of capital assets, to which it was applied in the Doyle Case, 
247 U. S. 183, 185, 38 Sup. Ct. 467, 469 (62 L. Ed. 1054). 

Brief as it is, it indicates the characteristic and distinguishing attribute of income essential for a correct 
solution of the present controversy. The government, although basing its argument upon the definition as 
quoted, placed chief emphasis upon the word 'gain,' which was extended to include a variety of meanings; 
while the significance of the next three words was either overlooked or misconceived. 'Derived--from--
capital'; 'the gain--derived--from--capital,' etc. Here we have the essential matter: not a gain accruing to 
capital; not a growth or increment of value in the investment; but a gain, a profit, something of exchangeable 
value, proceeding from the property, severed from the capital, however invested or employed, and coming in, 
being 'derived'--that is, received or drawn by the recipient (the taxpayer) for his separate use, benefit and 
disposal--that is income derived from property. Nothing else answers the description. 

The same fundamental conception is clearly set forth in the Sixteenth Amendment--'incomes, from whatever 
source derived'--the essential thought being expressed with a conciseness and lucidity entirely in harmony 
with the form and style of the Constitution. 

Can a stock dividend, considering its essential character, be brought within the definition? To answer this, 
regard must be had to the nature of a corporation and the stockholder's relation to it. We refer, of course, to a 
corporation such as the one in the case at bar, organized for profit, and having a capital stock divided into 
shares to which a nominal or par value is attributed. 

Certainly the interest of the stockholder is a capital interest, and his certificates of stock are but the evidence 
of it. They state the number of shares to which he is entitled and indicate their par value and how the stock 
may be transferred. They show that he or his assignors, immediate or remote, have contributed capital to the 
enterprise, that he is entitled to a corresponding interest proportionate to the whole, entitled to have the 
property and business of the company devoted during the corporate existence to attainment of the common 
objects, entitled to vote at stockholders' meetings, to receive dividends out of the corporation's profits if and 
when declared, and, in the event of liquidation, to receive a proportionate share of the net assets, if any, 
remaining after paying creditors. Short of liquidation, or until dividend declared, he has no right to withdraw 
any part of either capital or profits from the common enterprise; on the contrary, his interest pertains not to 
any part, divisible or indivisible, but to the entire assets, business, and affairs of the company. Nor is it the 
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interest of an owner in the assets themselves, since the corporation has full title, legal and equitable, to the 
whole. The stockholder has the right to have the assets employed in the enterprise, with the incidental rights 
mentioned; but, as stockholder, he has no right to withdraw, only the right to persist, subject to the risks of the 
enterprise, and looking only to dividends for his return. If he desires to dissociate himself from the company 
he can do so only by disposing of his stock. 

For bookeeping purposes, the company acknowledges a liability in form to the stockholders equivalent to the 
aggregate par value of their stock, evidenced by a 'capital stock account.' If profits have been made and not 
divided they create additional bookkeeping liabilities under the head of 'profit and loss,' 'undivided profits,' 
'surplus account,' or the like. None of these, however, gives to the stockholders as a body, much less to any 
one of them, either a claim against the going concern for any particular sum of money, or a right to any 
particular portion of the assets or any share in them unless or until the directors conclude that dividends shall 
be made and a part of the company's assets segregated from the common fund for the purpose. The dividend 
normally is payable in money, under exceptional circumstances in some other divisible property; and when so 
paid, then only (excluding, of course, a possible advantageous sale of his stock or winding-up of the 
company) does the stockholder realize a profit or gain which becomes his separate property, and thus derive 
income from the capital that he or his predecessor has invested. 

In the present case, the corporation had surplus and undivided profits invested in plant, property, and 
business, and required for the purposes of the corporation, amounting to about $45,000,000, in addition to 
outstanding capital stock of $50,000,000. In this the case is not extraordinary. The profits of a corporation, as 
they appear upon the balance sheet at the end of the year, need not be in the form of money on hand in excess 
of what is required to meet current liabilities and finance current operations of the company. Often, especially 
in a growing business, only a part, sometimes a small part, of the year's profits is in property capable of 
division; the remainder having been absorbed in the acquisition of increased plant, equipment, stock in trade, 
or accounts receivable, or in decrease of outstanding liabilities. When only a part is available for dividends, 
the balance of the year's profits is carried to the credit of undivided profits, or surplus, or some other account 
having like significance. If thereafter the company finds itself in funds beyond current needs it may declare 
dividends out of such surplus or undivided profits; otherwise it may go on for years conducting a successful 
business, but requiring more and more working capital because of the extension of its operations, and 
therefore unable to declare dividends approximating the amount of its profits. Thus the surplus may increase 
until it equals or even exceeds the par value of the outstanding capital stock. This may be adjusted upon the 
books in the mode adopted in the case at bar--by declaring a 'stock dividend.' This, however, is no more than 
a book adjustment, in essence not a dividend but rather the opposite; no part of the assets of the company is 
separated from the common fund, nothing distributed except paper certificates that evidence an antecedent 
increase in the value of the stockholder's capital interest resulting from an accumulation of profits by the 
company, but profits so far absorbed in the business as to render it impracticable to separate them for 
withdrawal and distribution. In order to make the adjustment, a charge is made against surplus account with 
corresponding credit to capital stock account, equal to the proposed 'dividend'; the new stock is issued against 
this and the certificates delivered to the existing stockholders in proportion to their previous holdings. This, 
however, is merely bookkeeping that does not affect the aggregate assets of the corporation or its outstanding 
liabilities; it affects only the form, not the essence, of the 'liability' acknowledged by the corporation to its 
own shareholders, and this through a readjustment of accounts on one side of the balance sheet only, 
increasing 'capital stock' at the expense of 'surplus'; it does not alter the pre-existing proportionate interest of 
any stockholder or increase the intrinsic value of his holding or of the aggregate holdings of the other 
stockholders as they stood before. The new certificates simply increase the number of the shares, with 
consequent dilution of the value of each share. 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.095-06.096.htm (6 of 20) [1/9/2007 5:29:38 AM]



Date of Download: Sep 14, 2001

A 'stock dividend' shows that the company's accumulated profits have been capitalized, instead of distributed 
to the stockholders or retained as surplus available for distribution in money or in kind should opportunity 
offer. Far from being a realization of profits of the stockholder, it tends rather to postpone such realization, in 
that the fund represented by the new stock has been transferred from surplus to capital, and no longer is 
available for actual distribution. 

The essential and controlling fact is that the stockholder has received nothing out of the company's assets for 
his separate use and benefit; on the contrary, every dollar of his original investment, together with whatever 
accretions and accumulations have resulted from employment of his money and that of the other stockholders 
in the business of the company, still remains the property of the company, and subject to business risks which 
may result in wiping out the entire investment. Having regard to the very truth of the matter, to substance and 
not to form, he has received nothing that answers the definition of income within the meaning of the 
Sixteenth Amendment. 

Being concerned only with the true character and effect of such a dividend when lawfully made, we lay aside 
the question whether in a particular case a stock dividend may be authorized by the local law governing the 
corporation, or whether the capitalization of profits may be the result of correct judgment and proper business 
policy on the part of its management, and a due regard for the interests of the stockholders. And we are 
considering the taxability of bona fide stock dividends only. 

We are clear that not only does a stock dividend really take nothing from the property of the corporation and 
add nothing to that of the shareholder, but that the antecedent accumulation of profits evidenced thereby, 
while indicating that the shareholder is the richer because of an increase of his capital, at the same time shows 
he has not realized or received any income in the transaction. 

It is said that a stockholder may sell the new shares acquired in the stock dividend; and so he may, if he can 
find a buyer. It is equally true that if he does sell, and in doing so realizes a profit, such profit, like any other, 
is income, and so far as it may have arisen since the Sixteenth Amendment is taxable by Congress without 
apportionment. The same would be true were he to sell some of his original shares at a profit. But if a 
shareholder sells dividend stock he necessarily disposes of a part of his capital interest, just as if he should 
sell a part of his old stock, either before or after the dividend. What he retains no longer entitles him to the 
same proportion of future dividends as before the sale. His part in the control of the company likewise is 
diminished. Thus, if one holding $60,000 out of a total $100,000 of the capital stock of a corporation should 
receive in common with other stockholders a 50 per cent. stock dividend, and should sell his part, he thereby 
would be reduced from a majority to a minority stockholder, having six- fifteenths instead of six-tenths of the 
total stock outstanding. A corresponding and proportionate decrease in capital interest and in voting power 
would befall a minority holder should he sell dividend stock; it being in the nature of things impossible for 
one to dispose of any part of such an issue without a proportionate disturbance of the distribution of the entire 
capital stock, and a like diminution of the seller's comparative voting power--that 'right preservative of rights' 
in the control of a corporation. Yet, without selling, the shareholder, unless possessed of other resources, has 
not the wherewithal to pay an income tax upon the dividend stock. Nothing could more clearly show that to 
tax a stock dividend is to tax a capital increase, and not income, than this demonstration that in the nature of 
things it requires conversion of capital in order to pay the tax. 

Throughout the argument of the government, in a variety of forms, runs the fundamental error already 
mentioned--a failure to appraise correctly the force of the term 'income' as used in the Sixteenth Amendment, 
or at least to give practical effect to it. Thus the government contends that the tax 'is levied on income derived 
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from corporate earnings,' when in truth the stockholder has 'derived' nothing except paper certificates which, 
so far as they have any effect, deny him present participation in such earnings. It contends that the tax may be 
laid when earnings 'are received by the stockholder,' whereas he has received none; that the profits are 
'distributed by means of a stock dividend,' although a stock dividend distributes no profits; that under the act 
of 1916 'the tax is on the stockholder's share in corporate earnings,' when in truth a stockholder has no such 
share, and receives none in a stock dividend; that 'the profits are segregated from his former capital, and he 
has a separate certificate representing his invested profits or gains,' whereas there has been no segregation of 
profits, nor has he any separate certificate representing a personal gain, since the certificates, new and old, are 
alike in what they represent--a capital interest in the entire concerns of the corporation. 

We have no doubt of the power or duty of a court to look through the form of the corporation and determine 
the question of the stockholder's right, in order to ascertain whether he has received income taxable by 
Congress without apportionment. But, looking through the form, we cannot disregard the essential truth 
disclosed, ignore the substantial difference between corporation and stockholder, treat the entire organization 
as unreal, look upon stockholders as partners, when they are not such, treat them as having in equity a right to 
a partition of the corporate assets, when they have none, and indulge the fiction that they have received and 
realized a share of the profits of the company which in truth they have neither received nor realized. We must 
treat the corporation as a substantial entity separate from the stockholder, not only because such is the 
practical fact but because it is only by recognizing such separateness that any dividend--even one paid in 
money or property--can be regarded as income of the stockholder. Did we regard corporation and 
stockholders as altogether identical, there would be no income except as the corporation acquired it; and 
while this would be taxable against the corporation as income under appropriate provisions of law, the 
individual stockholders could not be separately and additionally taxed with respect to their several shares 
even when divided, since if there were entire identity between them and the company they could not be 
regarded as receiving anything from it, any more than if one's money were to be removed from one pocket to 
another. 

Conceding that the mere issue of a stock dividend makes the recipient no richer than before, the government 
nevertheless contends extent to which the gains accumulated by the extend to which the gains accumulated by 
the corporation have made him the richer. There are two insuperable difficulties with this: In the first place, it 
would depend upon how long he had held the stock whether the stock dividend indicated the extent to which 
he had been enriched by the operations of the company; unless he had held it throughout such operations the 
measure would not hold true. Secondly, and more important for present purposes, enrichment through 
increase in value of capital investment is not income in any proper meaning of the term. 

The complaint contains averments respecting the market prices of stock such as plaintiff held, based upon 
sales before and after the stock dividend, tending to show that the receipt of the additional shares did not 
substantially change the market value of her entire holdings. This tends to show that in this instance market 
quotations reflected intrinsic values--a thing they do not always do. But we regard the market prices of the 
securities as an unsafe criterion in an inquiry such as the present, when the question must be, not what will 
the thing sell for, but what is it in truth and in essence. 

It is said there is no difference in principle between a simple stock dividend and a case where stockholders 
use money received as cash dividends to purchase additional stock contemporaneously issued by the 
corporation. But an actual cash dividend, with a real option to the stockholder either to keep the money for 
his own or to reinvest it in new shares, would be as far removed as possible from a true stock dividend, such 
as the one we have under consideration, where nothing of value is taken from the company's assets and 
transferred to the individual ownership of the several stockholders and thereby subjected to their disposal. 
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The government's reliance upon the supposed analogy between a dividend of the corporation's own shares 
and one made by distributing shares owned by it in the stock of another company, calls for no comment 
beyond the statement that the latter distributes assets of the company among the shareholders while the 
former does not, and for no citation of authority except Peabody v. Eisner, 247 U. S. 347, 349, 350, 38 Sup. 
Ct. 546, 62 L. Ed. 1152. 

Two recent decisions, proceeding from courts of high jurisdiction, are cited in support of the position of the 
government. 

Swan Brewery Co., Ltd. v. Rex, [1914] A. C. 231, arose under the Dividend Duties Act of Western Australia, 
which provided that 'dividend' should include 'every dividend, profit, advantage, or gain intended to be paid 
or credited to or distributed among any members or directors of any company,' except, etc. There was a stock 
dividend, the new shares being allotted among the shareholders pro rata; and the question was whether this 
was a distribution of a dividend within the meaning of the act. The Judicial Committee of the Privy Council 
sustained the dividend duty upon the ground that, although 'in ordinary language the new shares would not be 
called a dividend, nor would the allotment of them be a distribution of a dividend,' yet, within the meaning of 
the act, such new shares were an 'advantage' to the recipients. There being no constitutional restriction upon 
the action of the lawmaking body, the case presented merely a question of statutory construction, and 
manifestly the decision is not a precedent for the guidance of this court when acting under a duty to test an act 
of Congress by the limitations of a written Constitution having superior force. 

In Tax Commissioner v. Putnam (1917) 227 Mass. 522, 116 N. E. 904, L. R. A. 1917F, 806, it was held that 
the Forty-Fourth amendment to the Constitution of Massachusetts, which conferred upon the Legislature full 
power to tax incomes, 'must be interpreted as including every item which by any reasonable understanding 
can fairly be regarded as income' (227 Mass. 526, 531, 116 N. E. 904, 907 [L. R. A. 1917F, 806]), and that 
under it a stock dividend was taxable as income; the court saying (227 Mass. 535, 116 N. E. 911, L. R. A. 
1917F, 806): 

'In essence the thing which has been done is to distribute a symbol representing an 
accumulation of profits, which instead of being paid out in cash is invested in the business, thus 
augmenting its durable assets. In this aspect of the case the substance of the transaction is no 
different from what it would be if a cash dividend had been declared with the privilege of 
subscription to an equivalent amount of new shares.'

We cannot accept this reasoning. Evidently, in order to give a sufficiently broad sweep to the new taxing 
provision, it was deemed necessary to take the symbol for the substance, accumulation for distribution, 
capital accretion for its opposite; while a case where money is paid into the hand of the stockholder with an 
option to buy new shares with it, followed by acceptance of the option, was regarded as identical in substance 
with a case where the stockholder receives no money and has no option. The Massachusetts court was not 
under an obligation, like the one which binds us, of applying a constitutional amendment in the light of other 
constitutional provisions that stand in the way of extending it by construction. 

Upon the second argument, the government, recognizing the force of the decision in Towne v. Eisner, supra, 
and virtually abandoning the contention that a stock dividend increases the interest of the stockholder or 
otherwise enriches him, insisted as an alternative that by the true construction of the act of 1916 the tax is 
imposed, not upon the stock dividend, but rather upon the stockholder's share of the undivided profits 
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previously accumulated by the corporation; the tax being levied as a matter of convenience at the time such 
profits become manifest through the stock dividend. If so construed, would the act be constitutional? 

That Congress has power to tax shareholders upon their property interests in the stock of corporations is 
beyond question, and that such interests might be valued in view of the condition of the company, including 
its accumulated and undivided profits, is equally clear. But that this would be taxation of property because of 
ownership, and hence would require apportionment under the provisions of the Constitution, is settled beyond 
peradventure by previous decisions of this court. 

The government relies upon Collector v. Hubbard (1870) 12 Wall. 1,  (20 L. Ed. 272), which arose under 
section 117 of the Act of June 30, 1864 (13 Stat. 223, 282, c. 173), providing that---- 

'The gains and profits of all companies, whether incorporated or partnership, other than the 
companies specified in that section, shall be included in estimating the annual gains, profits, or 
income of any person, entitled to the same, whether divided or otherwise.'

The court held an individual taxable upon his proportion of the earnings of a corporation although not 
declared as dividends and although invested in assets not in their nature divisible. Conceding that the 
stockholder for certain purposes had no title prior to dividend declared, the court nevertheless said (12 Wall. 
18, 20 L. Ed. 272): 

'Grant all that, still it is true that the owner of a share of stock in a corporation holds the share 
with all its incidents, and that among those incidents is the right to receive all future dividends, 
that is, his proportional share of all profits not then divided. Profits are incident to the share to 
which the owner at once becomes entitled provided he remains a member of the corporation 
until a dividend is made. Regarded as an incident to the shares, undivided profits are property 
of the shareholder, and as such are the proper subject of sale, gift, or devise. Undivided profits 
invested in real estate, machinery, or raw material for the purpose of being manufactured are 
investments in which the stockholders are interested, and when such profits are actually 
appropriated to the payment of the debts of the corporation they serve to increase the market 
value of the shares, whether held by the original subscribers or by assignees.'

In so far as this seems to uphold the right of Congress to tax without apportionment a stockholder's interest in 
accumulated earnings prior to dividend declared, it must be regarded as overruled by Pollock v. Farmers' 
Loan & Trust Co., 158 U. S. 601, 627, 628, 637, 15 Sup. Ct. 912, 39 L. Ed. 1108. Conceding Collector v. 
Hubbard was inconsistent with the doctrine of that case, because it sustained a direct tax upon property not 
apportioned among the states, the government nevertheless insists that the sixteenth Amendment removed 
this obstacle, so that now the Hubbard Case is authority for the power of Congress to levy a tax on the 
stockholder's share in the accumulated profits of the corporation even before division by the declaration of a 
dividend of any kind. Manifestly this argument must be rejected, since the amendment applies to income 
only, and what is called the stockholder's share in the accumulated profits of the company is capital, not 
income. As we have pointed out, a stockholder has no individual share in accumulated profits, nor in any 
particular part of the assets of the corporation, prior to dividend declared. 

Thus, from every point of view we are brought irresistibly to the conclusion that neither under the Sixteenth 
Amendment nor otherwise has Congress power to tax without apportionment a true stock dividend made 
lawfully and in good faith, or the accumulated profits behind it, as income of the stockholder. The Revenue 
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Act of 1916, in so far as it imposes a tax upon the stockholder because of such dividend, contravenes the 
provisions of article 1, § 2, cl. 3, and article 1, § 9, cl. 4, of the Constitution, and to this extent is invalid, 
notwithstanding the Sixteenth Amendment. 

Judgment affirmed. 

Mr. Justice HOLMES, dissenting. 

I think that Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 L. Ed. 372, L. R. A. 1918D, 254, was right in 
its reasoning and result and that on sound principles the stock dividend was not income. But it was clearly 
intimated in that case that the construction of the statute then before the Court might be different from that of 
the Constitution. 245 U. S. 425, 38 Sup. Ct. 158, 62 L. Ed. 372, L. R. A. 1918D, 254. I think that the word 
'incomes' in the Sixteenth Amendment should be read in 'a sense most obvious to the common understanding 
at the time of its adoption.' Bishop v. State, 149 Ind. 223, 230, 48 N. E. 1038, 1040, 39 L. R. A. 278, 63 Am. 
St. Rep. 270; State v. Butler, 70 Fla. 102, 133, 69 South. 771. For it was for public adoption that it was 
proposed. McCulloch v. Maryland, 4 Wheat. 316, 407, 4 L. Ed. 579. The known purpose of this Amendment 
was to get rid of nice questions as to what might be direct taxes, and I cannot doubt that most people not 
lawyers would suppose when they voted for it that they put a question like the present to rest. I am of opinion 
that the Amendment justifies the tax. See Tax Commissioner v. Putnam, 227 Mass. 522, 532, 533, 116 N. E. 
904, L. R. A. 1917F, 806. 

Mr. Justice DAY concurs in this opinion. 

Mr. Justice BRANDEIS delivered the following [dissenting] opinion: 

Financiers, with the aid of lawyers, devised long ago two different methods by which a corporation can, 
without increasing its indebtedness, keep for corporate purposes accumulated profits, and yet, in effect, 
distribute these profits among its stockholders. One method is a simple one. The capital stock is increased; 
the new stock is paid up with the accumulated profits; and the new shares of paid-up stock are then 
distributed among the stockholders pro rata as a dividend. If the stockholder prefers ready money to 
increasing his holding of the stock in the company, he sells the new stock received as a dividend. The other 
method is slightly more complicated. .arrangements are made for an increase of stock to be offered to 
stockholders pro rata at par, and, at the same time, for the payment of a cash dividend equal to the amount 
which the stockholder will be required to pay to the company, if he avails himself of the right to subscribe for 
his pro rata of the new stock. If the stockholder takes the new stock, as is expected, he may endorse the 
dividend check received to the corporation and thus pay for the new stock. In order to ensure that all the new 
stock so offered will be taken, the price at which it is offered is fixed far below what it is believed will be its 
market value. If the stockholder prefers ready money to an increase of his holdings of stock, he may sell his 
right to take new stock pro rata, which is evidenced by an assignable instrument. In that event the purchaser 
of the rights repays to the corporation, as the subscription price of the new stock, an amount equal to that 
which it had paid as a cash dividend to the stockholder. 

Both of these methods of retaining accumulated profits while in effect distributing them as a dividend had 
been in common use in the United States for many years prior to the adoption of the Sixteenth Amendment. 
They were recognized equivalents. Whether a particular corporation employed one or the other method was 
determined sometimes by requirements of the law under which the corporation was organized; sometimes it 
was determined by preferences of the individual officials of the corporation; and sometimes by stock market 
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conditions. Whichever method was employed the resultant distribution of the new stock was commonly 
referred to as a stock dividend. How these two methods have been employed may be illustrated by the action 
in this respect (as reported in Moody's Manual, 1918 Industrial, and the Commercial and Financial Chronicle) 
of some of the Standard Oil companies, since the disintegration pursuant to the decision of this court in 1911. 
Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. 
Cas. 1912D, 734. 

(a) Standard Oil Co. (of Indiana), an Indiana corporation. It had on December 31, 1911, $1,000,000 capital 
stock (all common), and a large surplus. On May 15, 1912, it increased its capital stock to $30,000,000, and 
paid a simple stock dividend of 2,900 per cent. in stock. [FN2] 

(b) Standard Oil Co. (of Nebraska), a Nebraska corporation. It had on December 31, 1911, $600,000 capital 
stock (all common), and a substantial surplus. On April 15, 1912, it paid a simple stock dividend of 33 1/3 per 
cent., increasing the outstanding capital to $800,000. During the calendar year 1912 it paid cash dividends 
aggregating 20 per cent., but it earned considerably more, and had at the close of the year again a substantial 
surplus. On June 20, 1913, it declared a further stock dividend of 25 per cent., thus increasing the capital to 
$1,000,000. [FN3] 

(c) The Standard Oil Co. (of Kentucky), a Kentucky corporation. It had on December 31, 1913, $1,000,000 
capital stock (all common) and $3,701,710 surplus. Of this surplus $902,457 had been earned during the 
calendar year 1913, the net profits of that year having been $1,002,457 and the dividends paid only $100,000 
(10 per cent.). On December 22, 1913, a cash dividend of $200 per share was declared payable on February 
14, 1914, to stockholders of record January 31, 1914, and these stockholders were offered the right to 
subscribe for an equal amount of new stock at par and to apply the cash dividend in payment therefor. The 
outstanding stock was thus increased to $3,000,000. During the calendar years 1914, 1915, and 1916, 
quarterly dividends were paid on this stock at an annual rate of between 15 per cent. and 20 per cent., but the 
company's surplus increased by $2,347,614, so that on December 31, 1916, it had a large surplus over its 
$3,000,000 capital stock. On December 15, 1916, the company issued a circular to the stockholders, saying: 

'The company's business for this year has shown a very good increase in volume and a 
proportionate increase in profits, and it is estimated that by January 1, 1917, the company will 
have a surplus of over $4,000,000. The board feels justified in stating that if the proposition to 
increase the capital stock is acted on favorably, it will be proper in the near future to declare a 
cash dividend of 100 per cent. and to allow the stockholders the privilege pro rata according to 
their holdings, to purchase the new stock at par, the plan being to allow the stockholders, if 
they desire, to use their cash dividend to pay for the new stock.'

The increase of stock was voted. The company then paid a cash dividend of 100 per cent., payable May 1, 
1917, again offering to such stockholders the right to subscribe for an equal amount of new stock at par and 
to apply the cash dividend in payment therefor. 

Moody's Manual, describing the transaction with exactness, says first that the stock was increased from 
$3,000,000 to $6,000,000, 'a cash dividend of 100 per cent., payable May 1, 1917, being exchanged for one 
share of new stock, the equivalent of a 100 per cent. stock dividend.' But later in the report giving, as 
customary in the Manual the dividend record of the company, the Manual says: 'A stock dividend of 200 per 
cent. was paid February 14, 1914, and one of 100 per cent. on May 1, 1197.' And in reporting specifically the 
income account of the company for a series of years ending December 31, covering net profits, dividends 
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paid and surplus for the year, it gives, as the aggregate of dividends for the year 1917, $660,000 (which was 
the aggregate paid on the quarterly cash dividend--5 per cent. January and April; 6 per cent. July and 
October), and adds in a note: 'In addition a stock dividend of 100 per cent. was paid during the year.' [FN4] 
The Wall Street Journal of May 2, 1917, p. 2, quotes the 1917 'high' price for Standard Oil of Kentucky as 
'375 ex stock dividend.' 

It thus appears that among financiers and investors the distribution of the stock, by whichever method 
effected, is called a stock dividend; that the two methods by which accumulated profits are legally retained 
for corporate purposes and at the same time distributed as dividends are recognized by them to be 
equivalents; and that the financial results to the corporation and to the stockholders of the two methods are 
substantially the same--unless a difference results from the application of the federal Income Tax Law. 

Mrs. Macomber, a citizen and resident of New York, was, in the year 1916, a stockholder in the Standard Oil 
Company (of California), a corporation organized under the laws of California and having its principal place 
of business in that state. During that year she received from the company a stock dividend representing profits 
earned since March 1, 1913. The dividend was paid by direct issue of the stock to her according to the simple 
method described above, pursued also by the Indiana and Nebraska companies. In 1917 she was taxed under 
the federal law on the stock dividend so received at its par value of $100 a share, as income received during 
the year 1916. Such a stock dividend is income, as distinguished from capital, both under the law of New 
York and under the law of California, because in both states every dividend representing profits is deemed to 
be income, whether paid in cash or in stock. It had been so held in New York, where the question arose as 
between life tenant and remainderman, Lowry v. Farmers' Loan & Trust Co., 172 N. Y. 137, 64 N. E. 796; 
Matter of Osborne, 209 N. Y. 450, 103 N. E. 723, 823, 50 L. R. A.  (N. S.) 510, Ann.Cas. 1915A, 298; and 
also, where the question arose in matters of taxation, People v. Glynn, 130 App. Div. 332, 114 N. Y. Supp. 
460; Id. 198 N. Y. 605, 92 N. E. 1097. It has been so held in California, where the question appears to have 
arisen only in controversies between life tenant and remainderman. Estate of Duffill, 183 Pac. 337. 

It is conceded that if the stock dividend paid to Mrs. Macomber had been made by the more complicated 
method pursued by the Standard Oil Company of Kentucky; that is, issuing rights to take new stock pro rata 
and paying to each stockholder simultaneously a dividend in cash sufficient in amount to enable him to pay 
for this pro rata of new stock to be purchased--the dividend so paid to him would have been taxable as 
income, whether he retained the cash or whether he returned it to the corporation in payment for his pro rata 
of new stock. But it is contended that, because the simple method was adopted of having the new stock issued 
direct to the stockholders as paid-up stock, the new stock is not to be deemed income, whether she retained it 
or converted it into cash by sale. If such a different result can flow merely from the difference in the method 
pursued, it must be because Congress is without power to tax as income of the stockholder either the stock 
received under the latter method or the proceeds of its sale; for Congress has, by the provisions in the 
Revenue Act of 1916, expressly declared its purpose to make stock dividends, by whichever method paid, 
taxable as income. 

The Sixteenth Amendment, proclaimed February 25, 1913, declares: 

'The Congress shall have power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several states, and without regard to any census or 
enumeration.'

The Revenue Act of September 8, 1916, c. 463, § 2a, 39 Stat. 756, 757, provided: 
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'That the term 'dividends' as used in this title shall be held to mean any distribution made or 
ordered to be made by a corporation, * * * out of its earnings or profits accrued since March 
first, nineteen hundred and thirteen, and payable to its shareholders, whether in cash or in stock 
of the corporation, * * * which stock dividend shall be considered income, to the amount of its 
cash value.'

Hitherto powers conferred upon Congress by the Constitution have been liberally construed, and have been 
held to extend to every means appropriate to attain the end sought. In determining the scope of the power the 
substance of the transaction, not its form has been regarded. Martin v. Hunter, 1 Wheat, 304, 326, 4 L. Ed. 
97; McCulloch v. Maryland, 4 Wheat. 316, 407, 415, 4 L. Ed. 579; Brown v. Maryland, 12 Wheat. 419, 446, 
6 L. Ed. 678; Craig v. Missouri, 4 Pet. 410, 433, 7 L. Ed. 903; Jarrolt v. Moberly, 103 U. S. 580, 585, 587, 26 
L. Ed. 492; Legal Tender Case, 110 U. S. 421, 444, 4 Sup. Ct. 122, 28 L. Ed. 204; Lithograph Co. v. Sarony, 
111 U. S. 53, 58, 4 Sup. Ct. 279, 28 L. Ed. 349; United States v. Realty Co., 163 U. S. 427, 440, 441, 442, 16 
Sup. Ct. 1120, 41 L. Ed. 215; South Carolina v. United States, 199 U. S. 437, 448, 449, 26 Sup. Ct. 110, 50 L. 
Ed. 261, 4 Ann. Cas. 737. Is there anything in the phraseology of the Sixteenth Amendment or in the nature 
of corporate dividends which should lead to a departure from these rules of construction and compel this 
court to hold, that Congress is powerless to prevent a result so extraordinary as that here contended for by the 
stockholder? 

First. The term 'income,' when applied to the investment of the stockholder in a corporation, had, before the 
adoption of the Sixteenth Amendment, been commonly understood to mean the returns from time to time 
received by the stockholder from gains or earnings of the corporation. A dividend received by a stockholder 
from a corporation may be either in distribution of capital assets or in distribution of profits. Whether it is the 
one or the other is in no way affected by the medium in which it is paid, nor by the method or means through 
which the particular thing distributed as a dividend was procured. If the dividend is declared payable in cash, 
the money with which to pay it is ordinarily taken from surplus cash in the treasury. But (if there are profits 
legally available for distribution and the law under which the company was incorporated so permits) the 
company may raise the money by discounting negotiable paper; or by selling bonds, scrip or stock of another 
corporation then in the treasury; or by selling its own bonds, scrip or stock then in the treasury; or by selling 
its own bonds, scrip or stock issued expressly for that purpose. How the money shall be raised is wholly a 
matter of financial management. The manner in which it is raised in no way affects the question whether the 
dividend received by the stockholder is income or capital; nor can it conceivably affect the question whether 
it is taxable as income. 

Likewise whether a dividend declared payable from profits shall be paid in cash or in some other medium is 
also wholly a matter of financial management. If some other medium is decided upon, it is also wholly a 
question of financial management whether the distribution shall be, for instance, in bonds, scrip or stock of 
another corporation or in issues of its own. And if the dividend is paid in its own issues, why should there be 
a difference in result dependent upon whether the distribution was made from such securities then in the 
treasury or from others to be created and issued by the company expressly for that purpose? So far as the 
distribution may be made from its own issues of bonds, or preferred stock created expressly for the purpose, it 
clearly would make no difference in the decision of the question whether the dividend was a distribution of 
profits, that the securities had to be created expressly for the purpose of distribution. If a dividend paid in 
securities of that nature represents a distribution of profits Congress may, of course, tax it as income of the 
stockholder. Is the result different where the security distributed is common stock? 

Suppose that a corporation having power to buy and sell its own stock, purchases, in the interval between its 
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regular dividend dates, with moneys derived from current profits, some of its own common stock as a 
temporary investment, intending at the time of purchase to sell it before the next dividend date and to use the 
proceeds in paying dividends, but later, deeming it inadvisable either to sell this stock or to raise by 
borrowing the money necessary to pay the regular dividend in cash, declares a dividend payable in this stock; 
can any one doubt that in such a case the dividend in common stock would be income of the stockholder and 
constitutionally taxable as such? See Green v. Bissell, 79 Conn. 547, 65 Atl. 1056, 8 L. R. A. (N. S.) 1011, 
118 Am. St. Rep. 156, 9 Ann. Cas. 287; Leland v. Hayden, 102 Mass. 542. And would it not likewise be 
income of the stockholder subject to taxation if the purpose of the company in buying the stock so distributed 
had been from the beginning to take it off the market and distribute it among the stockholders as a dividend, 
and the company actually did so? And proceeding a short step further: Suppose that a corporation decided to 
capitalize some of its accumulated profits by creating additional common stock and selling the same to raise 
working capital, but after the stock has been issued and certificates therefor are delivered to the bankers for 
sale, general financial conditions make it undesirable to market the stock and the company concludes that it is 
wiser to husband, for working capital, the cash which it had intended to use in paying stockholders a 
dividend, and, instead, to pay the dividend in the common stock which it had planned to sell; would not the 
stock so distributed be a distribution of profits--and hence, when received, be income of the stockholder and 
taxable as such? If this be conceded, why should it not be equally income of the stockholder, and taxable as 
such, if the common stock created by capitalizing profits, had been originally created for the express purpose 
of being distributed as a dividend to the stockholder who afterwards received it? 

Second. It has been said that a dividend payable in bonds or preferred stock created for the purpose of 
distributing profits may be income and taxable as such, but that the case is different where the distribution is 
in common stock created for that purpose. Various reasons are assigned for making this distinction. One is 
that the proportion of the stockholder's ownership to the aggregate number of the shares of the company is not 
changed by the distribution. But that is equally true where the dividend is paid in its bonds or in its preferred 
stock. Furthermore, neither maintenance nor change in the proportionate ownership of a stockholder in a 
corporation has any bearing upon the question here involved. Another reason assigned is that the value of the 
old stock held is reduced approximately by the value of the new stock received, so that the stockholder after 
receipt of the stock dividend has no more than he had before it was paid. That is equally true whether the 
dividend be paid in cash or in other property, for instance, bonds, scrip or preferred stock of the company. 
The payment from profits of a large cash dividend, and even a small one, customarily lowers the then market 
value of stock because the undivided property represented by each share has been correspondingly reduced. 
The argument which appears to be most strongly urged for the stockholders is, that when a stock dividend is 
made, no portion of the assets of the company is thereby segregated for the stockholder. But does the issue of 
new bonds or of preferred stock created for use as a dividend result in any segregation of assets for the 
stockholder? In each case he receives a piece of paper which entitles him to certain rights in the undivided 
property. Clearly segregation of assets in a physical sense is not an essential of income. The year's gains of a 
partner is taxable as income, although there, likewise, no segregation of his share in the gains from that of his 
partners is had. 

The objection that there has been no segregation is presented also in another form. It is argued that until there 
is a segregation, the stockholder cannot know whether he has really received gains; since the gains may be 
invested in plant or merchandise or other property and perhaps be later lost. But is not this equally true of the 
share of a partner in the year's profits of the firm or, indeed, of the profits of the individual who is engaged in 
business alone? And is it not true, also, when dividends are paid in cash? The gains of a business, whether 
conducted by an individual, by a firm or by a corporation, are ordinarily reinvested in large part. Many a cash 
dividend honestly declared as a distribution of profits, proves later to have been paid out of capital, because 
errors in forecast prevent correct ascertainment of values. Until a business adventure has been completely 
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liquidated, it can never be determined with certainty whether there have been profits unless the returns at least 
exceeded the capital originally invested. Business men, dealing with the problem practically, fix necessarily 
periods and rules for determining whether there have been net profits--that is, income or gains. They protect 
themselves from being seriously misled by adopting a system of depreciation charges and reserves. Then, 
they act upon their own determination, whether profits have been made. Congress in legislating has wisely 
adopted their practices as its own rules of action. 

Third. The Government urges that it would have been within the power of Congress to have taxed as income 
of the stockholder his pro rata share of undistributed profits earned, even if no stock dividend representing it 
had been paid. Strong reasons may be assigned for such a view. See The Collector v. Hubbard, 12 Wall. 1, 20 
L. Ed. 272. The undivided share of a partner in the year's undistributed profits of his firm is taxable as income 
of the partner, although the share in the gain is not evidenced by any action taken by the firm. Why may not 
the stockholder's interest in the gains of the company? The law finds no difficulty in disregarding the 
corporate fiction whenever that is deemed necessary to attain a just result. Linn Timber Co. v. United States, 
236 U. S. 574, 35 Sup. Ct. 440, 59 L. Ed. 725. See Morawetz on Corporations (2d Ed.) §§ 227-231; Cook on 
Corporations (7th Ed.) §§ 663, 664. The stockholder's interest in the property of the corporation differs, not 
fundamentally but in form only, from the interest of a partner in the property of the firm. There is much 
authority for the proposition that, under our law, a partnership or joint stock company is just as distinct and 
palpable an entity in the idea of the law, as distinguished from the individuals composing it, as is a 
corporations. [FN5] No reason appears, why Congress, in legislating under a grant of power so 
comprehensive as that authorizing the levy of an income tax, should be limited by the particular view of the 
relation of the stockholder to the corporation and its property which may, in the absence of legislation, have 
been taken by this court. But we have no occasion to decide the question whether Congress might have taxed 
to the stockholder his undivided share of the corporation's earnings. For Congress has in this act limited the 
income tax to that share of the stockholder in the earnings which is, in effect, distributed by means of the 
stock dividend paid. In other words to render the stockholder taxable there must be both earnings made and a 
dividend paid. Neither earnings without dividend--nor a dividend without earnings--subjects the stockholder 
to taxation under the Revenue Act of 1916. 

Fourth. The equivalency of all dividends representing profits, whether paid of all dividends in stock, is so 
complete that serious question of the taxability of stock dividends would probably never have been made, if 
Congress had undertaken to tax only those dividends which represented profits earned during the year in 
which the dividend was paid or in the year preceding. But this court, construing liberally, not only the 
constitutional grant of power, but also the revenue act of 1913, held that Congress might tax, and had taxed, 
to the stockholder dividends received during the year, although earned by the company long before; and even 
prior to the adoption of the Sixteenth Amendment. Lynch v. Hornby, 247 U. S. 339, 38 Sup. Ct. 543, 62 L. 
Ed. 1149.  [FN6] That rule, if indiscriminatingly applied to all stock dividends representing profits earned, 
might, in view of corporate practice, have worked considerable hardship, and have raised serious questions. 
Many corporations, without legally capitalizing any part of their profits, had assigned definitely some part or 
all of the annual balances remaining after paying the usual cash dividends, to the uses to which permanent 
capital is ordinarily applied. Some of the corporations doing this, transferred such balances on their books to 
'surplus' account--distinguishing between such permanent 'surplus' and the 'undivided profits' account. Other 
corporations, without this formality, had assumed that the annual accumulating balances carried as 
undistributed profits were to be treated as capital permanently invested in the business. And still others, 
without definite assumption of any kind, had so used undivided profits for capital purposes. To have made the 
revenue law apply retroactively so as to reach such accumulated profits, if and whenever it should be deemed 
desirable to capitalize them legally by the issue of additional stock distributed as a dividend to stockholders, 
would have worked great injustice. Congress endeavored in the Revenue Act of 1916 to guard against any 
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serious hardship which might otherwise have arisen from making taxable stock dividends representing 
accumulated profits. It did not limit the taxability to stock dividends representing profits earned within the tax 
year or in the year preceding; but it did limit taxability to such dividends representing profits earned since 
March 1, 1913. Thereby stockholders were given notice that their share also in undistributed profits 
accumulating thereafter was at some time to be taxed as income. And Congress sought by section 3 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 6336c) to discourage the postponement of distribution for the 
illegitimate purpose of evading liability to surtaxes. 

Fifth. The decision of this court, that earnings made before the adoption of the Sixteenth Amendment, but 
paid out in cash dividend after its adoption, were taxable as income of the stockholder, involved a very liberal 
construction of the amendment. To hold now that earnings both made and paid out after the adoption of the 
Sixteenth Amendment cannot be taxed as income of the stockholder, if paid in the form of a stock dividend, 
involves an exceedingly narrow construction of it. As said by Mr. Chief Justice Marshall in Brown v. 
Maryland, 12 Wheat. 419, 446 (6 L. Ed. 678): 

'To construe the power so as to impair its efficacy, would tend to defeat an object, in the 
attainment of which the American public took, and justly took, that strong interest which arose 
from a full conviction of its necessity.'

No decision heretofore rendered by this court requires us to hold that Congress, in providing for the taxation 
of stock dividends, exceeded the power conferred upon it by the Sixteenth Amendment. The two cases mainly 
relied upon to show that this was beyond the power of Congress are Towne v. Eisner, 245 U. S. 418, 38 Sup. 
Ct. 158, 62 L. Ed. 372 L. R. A. 1918D, 254, which involved a question not of constitutional power but of 
statutory construction, and Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 525, which 
involved a question arising between life tenant and remainderman. So far as concerns Towne v. Eisner we 
have only to bear in mind what was there said (245 U. S. 425, 38 Sup. Ct. 159, 62 L. Ed. 372, L. R. A. 
1918D, 254): 'But it is not necessarily true that income means the same thing in the Constitution and the [an] 
act.' [FN7] Gibbons v. Mahon is even less an authority for a narrow construction of the power to tax incomes 
conferred by the Sixteenth Amendment. In that case the court was required to determine how, in the 
administration of an estate in the District of Columbia, a stock dividend, representing profits, received after 
the decedent's death, should be disposed of as between life tenant and remainderman. The question was in 
essence: What shall the intention of the testator be presumed to have been? On this question there was great 
diversity of opinion and practice in the courts of English-speaking countries. Three well-defined rules were 
then competing for acceptance; two of these involves an arbitrary rule of distribution, the third equitable 
apportionment. See Cook on Corporations (7th Ed.) §§ 552-558. 

1. The so-called English rule, declared in 1799, by Brander v. Brander, 4 Ves. Jr. 800, that a dividend 
representing profits, whether in cash, stock or other property, belongs to the life tenant if it was a regular or 
ordinary dividend, and belongs to the remainderman if it was an extraordinary dividend. 

2. The so-called Massachusetts rule, declared in 1868 by Minot v. Paine, 99 Mass. 101, 96 Am. Dec. 705, that 
a dividend representing profits, whether regular, ordinary or extraordinary, if in cash belongs to the life 
tenant, and if in stock belongs to the remainderman. 

3. The so-called Pennsylvania rule declared in 1857 by Earp's Appeal, 28 Pa. 368, that where a stock dividend 
is paid, the court shall inquire into the circumstances under which the fund had been earned and accumulated 
out of which the dividend, whether a regular, an ordinary or an extraordinary one, was paid. If it finds that the 
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stock dividend was paid out of profits earned since the decedent's death, the stock dividend belongs to the life 
tenant; if the court finds that the stock dividend was paid from capital or from profits earned before the 
decedent's death, the stock dividend belongs to the remainderman. 

This court adopted in Gibbons v. Mahon as the rule of administration for the District of Columbia the so-
called Massachusetts rule, the opinion being delivered in 1890 by Mr. Justice Gray. Since then the same 
question has come up for decision in many of the states. The so-called Massachusetts rule, although approved 
by this court, has found favor in only a few states. The so-called Pennsylvania rule, on the other hand, has 
been adopted since by so many of the states (including New York and California), that it has come to be 
known as the 'American rule.' Whether, in view of these facts and the practical results of the operation of the 
two rules as shown by the experience of the 30 years which have elapsed since the decision in Gibbons v. 
Mahon, it might be desirable for this court to reconsider the question there decided, as some other courts have 
done (see 29 Harvard Law Review, 551), we have no occasion to consider in this case. For, as this court there 
pointed out (136 U. S. 560, 1059 [34 L. Ed. 525]), the question involved was one 'between the owners of 
successive interests in particular shares,' and not, as in Bailey v. Railroad Co., 22 Wall. 604, 22 L. Ed. 840, a 
question 'between the corporation and the government, and [which] depended upon the terms of a statute 
carefully framed to prevent corporations from evading payment of the tax upon their earnings.' 

We have, however, not merely argument; we have examples which should convince us that 'there is no 
inherent, necessary and immutable reason why stock dividends should always be treated as capital.' Tax 
Commissioner v. Putnam, 227 Mass. 522, 533, 116 N. E. 904, L. R. A. 1917F. 806. The Supreme Judical 
Court of Massachusetts has steadfastly adhered, despite ever-renewed protest, to the rule that every stock 
dividend is, as between life tenant and remainderman, capital and not income. But in construing the 
Massachusetts Income Tax Amendment, which is substantially identical with the federal amendment, that 
court held that the Legislature was thereby empowered to levy an income tax upon stock dividends 
representing profits. The courts of England have, with some relaxation, adhered to their rule that every 
extraordinary dividend is, as between life tenant and remainderman, to be deemed capital. But in 1913 the 
Judicial Committee of the Privy Council held that a stock dividend representing accumulated profits was 
taxable like an ordinary cash dividend, Swan Brewery Company, Limited v. The King, L. R. 1914 A. C. 231. 
In dismissing the appeal these words of the Chief Justice of the Supreme Court of Western Australia were 
quoted (page 236) which show that the facts involved were identical with those in the case at bar: 

'Had the company distributed the  <<PoundsSterling>>101,450 among the shareholders and had the 
shareholders repaid such sums to the company as the price of the 81,160 new SHARES, THE DUTY ON 
THE  <<PoundsSterling>> 101,450WOULD CLEARLY HAVE BEEN PAYable. is not this virtually the 
effect of what was actually done? I think it is.' 

Sixth. If stock dividends representing profits are held exempt from taxation under the Sixteenth Amendment, 
the owners of the most successful businesses in America will, as the facts in this case illustrate, be able to 
escape taxation on a large part of what is actually their income. So far as their profits are represented by stock 
received as dividends they will pay these taxes not upon their income but only upon the income of their 
income. That such a result was intended by the people of the United States when adopting the Sixteenth 
Amendment is inconceivable. Our sole duty is to ascertain their intent as therein expressed. [FN8] In terse, 
comprehensive language befitting the Constitution, they empowered Congress 'to lay and collect taxes on 
incomes from whatever source derived.' They intended to include thereby everything which by reasonable 
understanding can fairly be regarded as income. That stock dividends representing profits are so regarded, not 
only by the plain people, but by investors and financiers, and by most of the courts of the country, is shown, 
beyond peradventure, by their acts and by their utterances. It seems to me clear, therefore, that Congress 
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possesses the power which it exercised to make dividends representing profits, taxable as income, whether 
the medium in which the dividend is paid be cash or stock, and that it may define, as it has done, what 
dividends representing profits shall be deemed income. It surely is not clear that the enactment exceeds the 
power granted by the Sixteenth Amendment. And, as this court has so often said, the high prerogative of 
declaring an act of Congress invalid, should never be exercised except in a clear case. [FN9]  
   
  

Mr. Justice CLARKE concurs in this opinion. 

Footnotes: 

FN1 Title I.--Income Tax.  

Part I.--On Individuals.  

Sec. 2. (a) That, subject only to such exemptions and deductions as are hereinafter allowed, the net income of 
a taxable person shall include gains, profits, and income derived, * * * also from interest, rent, dividends, 
securities, or the transaction of any business carried on for gain or profit, or gains or profits and income 
derived from any source whatever: Provided, that the term 'dividends' as used in this title shall be held to 
mean any distribution made or ordered to be made by a corporation, * * * out of its earnings or profits 
accrued since March first, nineteen hundred and thirteen, and payable to its shareholders, whether in cash or 
in stock of the corporation, * * * which stock dividend shall be considered income, to the amount of its cash 
value. 

FN2 Moody's p. 1544; Commercial and Financial Chronicle, vol. 94, p. 831; vol. 98, pp. 1005, 1076. 

FN3 Moody's, p. 1548; Commercial and Financial Chronicle, vol. 94, p. 771; vol. 96, p. 1428; vol. 97, p. 
1434; vol. 98, p. 1541. 

FN4 Moody's, p. 1547; Commercial and Financial Chronicle, vol. 97, pp. 1589, 1827, 1903; vol. 98, pp. 76, 
457; vol. 103, p. 2348. Poor's Manual of Industrials (1918), p. 2240, in giving the 'comparative income 
account' of the company, describes the 1914 dividend as 'stock dividend paid (200 per cent.)--$2,000,000,' 
and describes the 1917 dividend as $3,000,000 special cash dividend.' 

FN5 See Some Judicial Myths, by Francis M. Burdick, 22 Harvard Law Review, 393, 394-396; The Firm as a 
Legal Person, by William Hamilton Cowles, 57 Cent. L. J., 343, 348; The Separate Estates of Non-Bankrupt 
Partners, by J. D. Brannan, 20 Harvard Law Review, 589-592. Compare Harvard Law Review, vol. 7, p. 426; 
vol. 14, p. 222; vol. 17, p. 194. 

FN6 The hardship supposed to have resulted from such a decision has been removed in the Revenue Act of 
1916 as amended, by providing in section 31b (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 6336z) that 
such cash dividends shall thereafter be exempt from taxation, if before they are made all earnings made since 
February 28, 1913, shall have been distributed. Act Oct. 3, 1917, c. 63, § 1211, 40 Stat. 338, Act Feb. 24, 
1919, c. 18, § 201(b), 40 Stat. 1059 (Comp. St. Ann. Supp. 1919, § 6336 1/8 b). 
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FN7 Compare Rugg, C. J., in Tax Commissioner v. Putnam, 227 Mass. 522, 533, 116 N. E. 904, 910 (L. R. 
A. 1917F, 806): 'However strong such an argument might be when urged as to the interpretation of a statute, 
it is not of prevailing force as to the broad considerations involved in the interpretation of an amendment to 
the Constitution adopted under the conditions preceding and attendant upon the ratification of the forty- 
fourth amendment.' 

FN8 Compare Rugg, C. J., Tax Commissioner v. Putnam, 227 Mass. 522, 524, 116 N. E. 904, 910 (L. R. A. 
1917F, 806): 'It is a grant from the sovereign people and not the exercise of a delegated power. It is a 
statement of general principles and not a specification of details. Amendments to such a charter of 
government ought to be construed in the same spirit and according to the same rules as the original. It is to be 
interpreted as the Constitution of a state and not as a statute or an ordinary piece of legislation. Its words must 
be given a construction adapted to carry into effect its purpose.' 

FN9 'It is our duty, when required in the regular course of judicial proceedings, to declare an act of Congress 
void if not within the legislative power of the United States; but this declaration should never be made except 
in a clear case. Every possible presumption is in favor of the validity of a statute, and this continues until the 
contrary is shown beyond a rational doubt. One branch of the government cannot encroach on the domain of 
another without danger. The safety of our institutions depends in no small degree on a strict observance of 
this salutary rule.' The 'Sinking Fund Cases, 99 U. S. 700, 718, 25 L. Ed. 496 (1878). See also Legal Tender 
Cases, 12 Wall. 457, 531, 20 L. Ed. 287 (1870); Trade Mark Cases, 100 U. S. 82, 96, 25 L. Ed. 550 (1879). 
See American Doctrine of Constitutional Law by James B. Thayer, 7 Harvard Law Review, 129, 142.  

'With the exception of the extraordinary decree rendered in the Dred Scott Case, * * * all of the acts or the 
portions of the acts of Congress invalidated by the courts before 1868 related to the organization of courts. 
Denying the power of Congress to make notes legal tender seems to be the first departure from this rule.' 
Haines, American Doctrine of Judicial Supremacy, p. 288. The first legal tender decision was overruled in 
part two years later (1870), Legal Tender Cases, 12 Wall. 457, 20 L. Ed. 287; and again in 1883, Legal 
Tender Case, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. Ed. 204.  

'It is but a decent respect due to the wisdom, the integrity and the patriotism of the legislative body, by which 
any law is passed, to presume in favor of its validity, until its violation of the Constitution is proved beyond 
all reasonable doubt.' Ogden v. Saunders, 12 Wheat. 213, 269, 6 L.Ed. 606.  
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Ficalora v. CIR,  751 F.2d 85 (2nd Cir. 1984) 

United States Court of Appeals, 

Second Circuit. 

Alfred FICALORA, Appellant, 

v. 

COMMISSIONER OF INTERNAL REVENUE, Appellee. 

No. 236, Docket 84-4059. 

Decided Dec. 13, 1984.

Individual appealed decision of the United States Tax Court, Dawson, J., adopting order of Gussis, Special 
Trial Judge, determining a deficiency in federal income taxes and additions to the tax.   The Court of Appeals, 
Clarie, Senior District Judge, sitting by designation, held that:  (1) there is constitutional and statutory 
authority to impose an income tax on individual persons and to impose additions and for failure to file a 
proper return and for failure to make timely payments;  (2) argument that term "income" had no defined 
meaning and was unconstitutionally vague and indefinite as regards wages was without merit;  and (3) 
sanctions would not be imposed for frivolous appeal. 

Affirmed. 

Before OAKES and WINTER, Circuit Judges, and CLARIE, District Judge  [FN*]. 

FN* Honorable T. Emmet Clarie, Senior United States District Judge for the District of Connecticut, sitting 
by designation. 

CLARIE, Senior District Judge. 

Alfred Ficalora appeals from a decision of the United States Tax Court, Dawson, J., determining, for the 
calendar year 1980, a deficiency in the amount of $10,013.09 and additions to tax of $606.55 and $526.05 
under Sections 6651(a)(1) and 6653(a)(1) of the Internal Revenue Code of 1954 (26 U.S.C.), respectively.   
Having found the appellant's many claims to be without any merit, we affirm the decision of the United States 
Tax Court. 

BACKGROUND

Alfred Ficalora filed a document with respect to his tax liability for 1980 on which he reported taxable 
income in the amount of $6,465.00.   During the taxable year 1980, the appellant was employed by the New 
York Telephone Company.   The document filed by Ficalora became the subject of an Internal Revenue 
Service audit.   As a result of that audit, the Commissioner adjusted the taxpayer's gross income to include 
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$2,614.00 in interest income and $343.00 in dividend income, and to reflect the disallowance of $27,219.00 
in business expense deductions and the allowance of a $1,000.00 credit for a personal exemption.   Based on 
these adjustments, the Commissioner determined that the taxpayer owed a deficiency of $10,013.09.   The 
Commissioner further found that as the document filed by the taxpayer did not constitute a tax return within 
the meaning of the Internal Revenue Code, the taxpayer is liable for an addition to tax under Code Section 
6651(a)(1) in the amount of $606.55 for failure to file a return.   The Commissioner also determined that the 
underpayment in tax was due either to the taxpayer's negligence or his intentional disregard of rules and 
regulations, and, therefore, assessed an addition to tax under 26 U.S.C. § 6653(a) in the amount of $526.05. 

A notice of deficiency reflecting these determinations was sent to the taxpayer on June 2, 1983.   Ficalora 
thereupon filed a petition with the Tax Court seeking a redetermination of the deficiencies and additions to 
tax assessed against him by the Commissioner.   In this petition, and other documents filed with the Tax 
Court, the taxpayer asserted various legal arguments, including, inter alia, the contentions that wages do not 
constitute taxable income within the meaning of the Internal Revenue Code or the United States Constitution, 
that the withholding statutes are unconstitutional, and that the additions to tax, provided in Code Sections 
6651(a)(1) and 6653(a)(1), are unconstitutional. 

The Commissioner moved to dismiss the appellant's petition, pursuant to  Rules 34(b) and 40 of the Rules of 
Practice and Procedure of the United States Tax Court, on the ground that the taxpayer had alleged no 
justiciable error with respect to the determination and had asserted no justiciable facts in support of the 
petition.   The Tax Court granted that motion and sustained in full the deficiency and additions to tax asserted 
against the taxpayer. 

Through this appeal, the appellant has attempted to launch a broadly based attack on the authority of both the 
Courts and the Congress to impose and collect a tax on his income for the taxable year 1980. 

DISCUSSION

I. Constitutional Authority to Impose An Income Tax on Individuals 

We first address ourselves to the appellant's contention that neither the United States Congress nor the United 
States Tax Court possess the constitutional authority to impose on him an income tax for the taxable year 
1980.   Appellant argues that an income tax is a "direct" tax and that Congress does not possess the 
constitutional authority to impose a "direct" tax on him, since such a tax has not been apportioned among the 
several States of the Union.   In support of his argument, appellant cites Article I, Section 9, clause 4 of the 
United States Constitution which provides that: 

"No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or 
Enumeration herein before directed to be taken."

He also relies on the case of Pollock v. Farmer's Loan and Trust Co., 157 U.S. 429, 15 S.Ct. 673, 39 L.Ed. 
759 (initial decision), 158 U.S. 601, 15 S.Ct. 912, 39 L.Ed. 1108 (decision on rehearing) (1895), wherein the 
United States Supreme Court held that a tax upon income from real and personal property is invalid in the 
absence of apportionment. 

In making his argument that Congress lacks constitutional authority to impose a tax on wages without 
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apportionment among the States, the appellant has chosen to ignore the precise holding of the Court in 
Pollock, as well as the development of constitutional law in this area over the last ninety years. While ruling 
that a tax upon income from real and personal property is invalid in the absence of apportionment, the 
Supreme Court explicitly stated that taxes on income from one's employment are not direct taxes and are not 
subject to the necessity of apportionment. Pollock v. Farmer's Loan and Trust Co., 158 U.S. at 635, 15 S.Ct. 
at 919.   Furthermore, the Sixteenth Amendment to the United States Constitution, enacted in 1913, provides 
that: 

"The Congress shall have the power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several States, and without regard to any census or 
enumeration."

Finally, in the case of New York ex rel. Cohn v. Graves, 300 U.S. 308, 57 S.Ct. 466, 81 L.Ed. 666 (1937), the 
Supreme Court in effect overruled Pollock, and in so doing rendered the Sixteenth Amendment unnecessary, 
when it sustained New York's income tax on income derived from real property in New Jersey.   Id. at 314-
15, 57 S.Ct. at 468-69.   Hence, there is no question but that Congress has the constitutional authority to 
impose an income tax upon the appellant. 

II. Statutory Authority to Impose an Income Tax on Individuals and Definition of Taxable Income 

The appellant contends that "[n]owhere in any of the Statutes of the United States is there any section of law 
making any individual liable to pay a tax or excise on 'taxable income.' "   He also claims that there is no law 
or statute which imposes on him certain additions to income tax due.   The essence of the appellant's 
argument is that 26 U.S.C. § 1 does not impose a tax on any individual for any stated period of time;  rather, 
it imposes a tax on an undefined:  "taxable income". 

Section 1 of the Internal Revenue Code of 1954 (26 U.S.C.)  (hereinafter the Code) provides in plain, clear 
and precise language that "[t]here is hereby imposed on the taxable income of every individual ... a tax 
determined in accordance with" tables set-out later in the statute.   In equally clear language, Section 63 of the 
Code defines taxable income as "gross income, minus the deductions allowed by this chapter ...", gross 
income, in turn, is defined in Section 61 of the Code as "all income from whatever source derived, including 
(but not limited to) ...:  (1) Compensation for services ...".  Despite the appellant's attempted contorted 
construction of the statutory scheme, we find that it coherently and forthrightly imposes upon the appellant a 
tax upon his income for the year 1980. 

Sections 6651(a)(1) and 6653(a)(1) of the Code impose additions to the income tax due and owing for failure 
to file a proper return and for failure to make timely payments, respectively.   The appellant claims that the 
Congress lacks the constitutional authority to enact such additions to tax. He also contends that there are no 
laws or statutes which impose on him any additions to tax.   The constitutionality of Congress' enactment of 
tax penalties, such as §§ 6651(a)(1) and 6653(a)(1), has been upheld by the Supreme Court.   See Helvering v. 
Mitchell, 303 U.S. 391, 399, 58 S.Ct. 630, 633, 82 L.Ed. 917 (1938); Oceanic Steamship Navigation Co. v. 
Stranahan, 214 U.S. 320, 339, 29 S.Ct. 671, 676, 53 L.Ed. 1013 (1909).   These sections, on their face, by 
their clear language, impose additions to tax on the appellant for failing to file a proper return and for failing 
to make timely payment of his income tax due.   Accordingly, there is no merit to the appellant's contention 
that there is no constitutional authority for these provisions and that there are no laws or statutes which 
impose additions to tax on him. 
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III. "Income" 

Lastly, the appellant asserts that the term "income", as used in the taxing statutes, has no defined meaning and 
is unconstitutionally vague and indefinite.   As discussed above, Section 61 of the Code defines gross income 
as "all income from whatever source derived".   Even if we were to assume, arguendo, that this phrase is 
somehow vague or indefinite, Section 61 of the Code specifically cites "[c]ompensation for services ..." as a 
concrete example of what is meant by the term income.   The wages which the appellant received for his 
services rendered to New York Telephone in taxable year 1980, fall squarely within the definition of income 
contained in Section 61(a)(1) of the Code.   The appellant's argument that the term "income", as used in the 
Code, is unconstitutionally vague and indefinite, is totally without merit. 

IV. Imposition of Sanctions 

The Commissioner of Internal Revenue argues forcefully for the imposition of sanctions in this appeal.   
However, the determination of whether to impose such sanctions is reserved to the discretion of this Court.   
As this is the appellant's first appeal of the issues presented in this case, and because this Court has not 
heretofore explicitly ruled on the issues raised, however clear their resolution may be, we will not impose 
sanctions upon the appellant. 

CONCLUSION

For the reasons set forth above, we affirm the decision of the United States Tax Court.  
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Lonsdale v. CIR,  661 F.2d 71 (5th Cir. 1981) 

United States Court of Appeals, 

Fifth Circuit. 

Eugene M. LONSDALE, Sr. and Patsy R. Lonsdale, Petitioners-Appellants, 

v. 

COMMISSIONER OF INTERNAL REVENUE, Respondent-Appellee. 

No. 81-4215 

Summary Calendar. 

Nov. 12, 1981.

Eugene M. Lonsdale, Sr., pro se. 

John F. Murray, Acting Asst. Atty. Gen., Richard Farber, Philip I. Brennan, Attys., Tax Div., U. S. Dept. of 
Justice, Alfred C. Bishop, Jr., Chief, John Menzel, Director, Tax Litigation, I. R. S., Washington, D. C., for 
respondent-appellee. 

Appeal from the Decision of the United States Tax Court. 

Before GEE, GARZA, and TATE, Circuit Judges. 

PER CURIAM: 

Mr. and Mrs. Eugene Lonsdale appeal from an adverse judgment rendered by the Tax Court in their suit 
contesting deficiencies determined by the Commissioner in their income tax payments for the years 1976 and 
1977.  As their only arguments for reversal are purely legal ones and extremely broad, the facts of their case 
need not be detailed.[FN1] 

As nearly as we can tell from their pro se brief, these arguments are two, or possibly three, in number.  The 
first category of contentions may be summarized as that the United States Constitution forbids taxation of 
compensation received for personal services.  This is so, appellants first argue, because the exchange of 
services for money is a zero-sum transaction, the value of the wages being exactly that of the labor exchanged 
for them and hence containing no element of profit.  This contention is meritless.  The Constitution grants 
Congress power to tax "incomes, from whatever source derived ...." U.S.Const. amend. XVI.  Exercising this 
power, Congress has defined income as including compensation for services.  26 U.S.C. § 61(a)(1).  Broadly 
speaking, that definition covers all "accessions to wealth."  See Commissioner v. Glenshaw Glass Co., 348 U.
S. 426, 431, 75 S.Ct. 473, 477, 99 L.Ed. 483 (1955).  This definition is clearly within the power to tax 
"incomes" granted by the sixteenth amendment. 
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Appellants next seem to argue, in reliance on Pollock v. Farmers Loan & Trust Co., 157 U.S. 429, 15 S.Ct. 
673, 39 L.Ed. 759 (1895), and other authority, that, so understood, the income tax is a direct one that must be 
apportioned among the several states.  U.S.Const. art. I, sec. 2.  This requirement was eliminated by the 
sixteenth amendment. 

Finally, appellants argue that the seventh amendment to the Constitution entitles them to a jury trial in their 
case.  That amendment, however, extends only to "suits at common law ...." This is not such a suit. Mathes v. 
Commissioner of Internal Revenue, 576 F.2d 70 (5th Cir. 1978). 

Appellants' contentions are stale ones, long settled against them.  As such they are frivolous.  Bending over 
backwards, in indulgence of appellants' pro se status, we today forbear the sanctions of Rule 38, Fed.R.App.
P.  We publish this opinion as notice to future litigants that the continued advancing of these long-defunct 
arguments invites such sanctions, however. 

AFFIRMED. 

FN1. Appellants appear before us pro se advancing, under many and diffuse headings, arguments partly legal 
and partly theological.  The latter, being beyond our special competence or jurisdiction, we are unable to 
consider.  We have, however, sought faithfully to synthesize their legal arguments from the numerous and 
somewhat overlapping contentions made in their brief.  These we discuss. 
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Congressional Record Quotes

The following quotes are from the summer of 1909 and are the income tax debates taken from the 
Congressional Record. The evidence shows the legislative intent and the understanding of the 
people as to the purpose of the proposed income tax. That purpose being that only net income 
from personal property or net income from real property was to be taxed by the authority of the 
amendment. Wages and salaries were by design, outside the scope of the 16th Amendment16th 
Amendment.

 

Mr. BAILEYBAILEY. But knowing, as we all do know, that it is necessary for the Government 
to raise a vast sum of money to support its administration, my judgement is that a large part of 
that money ought to be raised from the abundant incomes of prosperous people rather that from 
the backs and appetites of people who, when doing their best, do none too well. 44 Cong. 
Rec.1351 (1909).

 

Mr. BACON. I do not propose now to enter during the debate of the details, but I wanted to bring 
the attention of the Senator from Iowa to the fact that, with some of us a least , the common 
ground upon which we base the advocacy of an income-tax law is not that there shall be an 
increase of revenue, as was suggested by the Senator from Rhode Island in his speech on 
Monday, but that even if there should be no increase of revenue it may be so readjusted through 
the enactment of an income-tax law that a large part of the burden of the revenue may fall where 
it does not now rest, upon the wealth of the country, and that it may be taken off where it now 
rests in such an intolerable burden, from the masses of the people, destroying their efforts to 
secure a comfortable living for themselves and their families. 44 Cong. Rec. 1429 (1909).

Mr. BACONBACONBACON. I confess that when the Senator from Iowa rose in his place this 
morning to advocate an income tax, I expected to hear a most instructive and, to me, a most 
gratifying disquisition upon the suggestion that the income tax was one which should be laid and 
which should have its greatest foundation in the great necessity to shift the burden of taxation 
from the shoulders of the ordinary consumers, those who are so little able to bear it, and should 
rest it in part, at least, so far as the machinery and the constitutional power of this Government 
may permit, upon the shoulders of those who have the great wealth of the country and who, under 
our peculiar system of government, bear no appreciable part in the support of the Government 
resting upon consumers and being almost per capita, regardless of the wealth and ability of the 
respective citizens to bear each his part.

Therefore, I desired to ask the Senator from Iowa whether of not, in his judgment, the ground for 
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the imposition of the income tax in this particular juncture was rested upon the necessity for an 
additional revenue, or whether it was rested upon the importance of shifting the burden of 
taxation from the great masses of consumers, so far as we may be able to do it, to rest it in part, at 
least, upon the shoulders of those who have the wealth of the country. I wanted to know which, in 
the opinion of the Senator from Iowa, is the more important consideration, he having given his 
entire time to the one and having entirely omitted the other. 44 Cong. Rec. 1429 (1909).

Mr. BROWNBROWN. It is the theory of the friends of the income-tax proposition that property 
should be taxed and not individuals. I do not believe the fathers ever contemplated that income 
taxes must be apportioned according to population, but the courts have said that they did. I am 
here to-day presenting an amendment to the Constitution which will compel the courts to 
announce the contrary doctrine. 44 Cong. Rec. 1570 (1909).

 

Mr. BORAHBORAHBORAH (Quoting from the biography of John Sherman). 

While the expenses of the National Government are largely caused by the protection of property, 
it is but right to require property to contribute to their payment. It will not do to say that each 
person consumes in proportion to his means. That is not true. Everyone can see that the 
consumption of the rich does not bear the same relation to the consumption of the poor that the 
income of the one does to the wages of the other * * * As wealth accumulates this injustice in the 
fundamental basis of our system will be felt and forced upon the attention of Congress. 44 Cong. 
Rec. 1680 (1909).

Mr. BORAHBORAHBORAH. But if it be true that we must continue to do so, upon what basis 
and upon what theory can men say that the whole burden should rest upon the men who pay 
practically as much when worth $500 as the man who is worth $500,000,000? Take a part of the 
burdens off the backs and appetites of men and put it upon the purses of those who will never 
miss it, those who enjoy the pomp and circumstances of glorious war—without the war. 44 Cong. 
Rec. 1683 (1909).

 

Mr. BAILEYBAILEY. Although it is not pertinent to this discussion, I have no hesitation in 
declaring that a tax on any useful occupation can not be defended in any forum of conscience or 
of common sense. To tax a man for trying to make a living for his family is such a patent and 
gross in justice that it should deter any legislature from perpetrating it.

I do not hesitate to say that every occupation tax in America ought to be repealed, because it is a 
tribute exacted by sovereignty from a man because of his effort to make a living for himself and 
his family. I do, however, heartily subscribe to the tax upon corporate franchises, because they are 

file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.109.htm (2 of 5) [1/9/2007 5:29:54 AM]



file:///I|/Main/CDs-Data/SEDM/TaxDepositionCD/IRSDeposition/Evidence/Q06.109.htm

the creations of the State and often possess a tremendous value. A franchise of any corporation is 
valuable. If it were not, the incorporators would not seek it. The value of many has never yet been 
measured in dollars. Therefore, when the State creates a corporation and endows it with faculties 
that are so valuable, it should be taxed. 44 Cong. Rec.1702 (1909).

 

Mr. BAILEYBAILEY. The rights protected by the Federal Government are as essential. And I 
might also say as sacred, as those protected by the States. If the States lay the cost of the 
protection which they afford upon the property of men, why should not the Federal Government 
do likewise? Why is it more just to compel men to contribute according to their wealth to support 
the state administration than it is to compel them to support the federal administration?

I go further than the Senator from Idaho has gone. I believe not that wealth ought to supplement 
the tax which consumption pays, but I believe wealth ought to bear it all. I think it is a monstrous 
injustice for the law to compel any man to wear a suit of clothes and then tax him for buying it. I 
think it is not right, when God made us hungry, and in obedience to His law we are compelled to 
appease our appetite, to charge us because we must keep could and body together by taking food. 
I believe that the Government ought no more to tax a man on what he is compelled to eat and 
wear than it ought to tax him on the water he drinks or upon the air he breathes. I believe that all 
taxes ought to be laid on property and none of it should be laid upon consumption.

Mr. President, there is one addition to the property tax that I would make. I would compel a man 
whose earning power from brain exercised in one of the professions or from inventive genius is 
great to pay on his income beyond a certain point. When a lawyer like the Senator from New 
York can earn at the bar, of which I am glad to say he is the honored head, $150,000 every year, I 
think he ought to be made to pay the Government a tax on that earning power, because in taking 
from him the small tribute which the law exacts we subtract no comfort from his home. I believe 
that any man in law or medicine or any other employment in life who exhibits an earning capacity 
far beyond the necessities of his home ought to be compelled to pay the Government which 
protects him in the exercise of his talents and in the accumulation of this wealth. He ought to be 
willing to pay, and I am willing that he should be made to pay. But save and except only this 
earning capacity of talent or of genius, I would lay every dollar’s worth of the Government tax 
upon the property of men and not upon the wants of men.

None of us, except the simple Democrat of the old-fashioned school, have all we want, but many 
of us have all we need. After we have satisfied our needs, then the Government has a right to take 
its toll. 44 Cong. Rec. 1702 (1909).

 

Mr. BAILEYBAILEY. If the Senator from Rhode Island will go back to the earlier and the better, 
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the simpler, and happier days of this Republic and retrench these expenses, I will agree to 
withdraw the income-tax proposition. In other words, if he will lift the burden under which the 
toiling and consuming masses are stooping to-today, I will not quarrel with him about how he lifts 
it. I protest against the injustice which lays upon the people who toil, and who toil, thank God, 
without much complaint, this enormous burden of a billion dollars every year. 44 Cong. Rec. 
2334 (1909).

Mr. BAILEYBAILEY. I not only would make it better in that I would make the duties lower, but 
I would make it better still in that I would lift from the backs and the appetites of the toiling 
millions of this Republic and lay a large part of the burden of this Government upon the incomes 
of those who could pay the tax without the subtraction of a single comfort from their homes. 44 
Cong. Rec. 2455 (1909).

 

Mr. BAILEYBAILEY. Gentlemen, go ask them; put it to them. Do you believe they are truthful 
men? Ask them how the vote would stand, and they will answer you as I now declare, that nine 
men out of every ten believe this is a wise and a just and an equal system of taxation. If it is, you 
may postpone it, but that is all you can do. You can not ultimately defeat it. You have no chance 
to reduce the expenditures of the Government, and therefore your only chance to meet these 
enormous and increasing expenditures is to lay a part of the burden upon the incomes of the rich. 
44 Cong. Rec. 2455 (1909).

Mr. CUMMINSCUMMINSCUMMINS. The issue, Senators, is plain and simple. I do not intend 
to hide behind any technicalities. I do not intend to be disturbed by mere names. I intend, if I can, 
to penetrate to the very heart of the thing; and I want to begin what I have to say by making it 
clear that the income-tax amendment proposed by the Senator from Texas [Mr. BAILEY] and 
myself rests as a burden only upon those natural and artificial persons with incomes of more than 
$5,000; but the income tax presented by the Finance Committee, and explained so clearly by the 
Senator from California [Mr. FLINTFLINT], rests upon the incomes of all the stockholders of our 
corporations, whether such stockholders be rich or poor, with little or great incomes, and upon 
many members of insurance companies, without regard to their ability to bear these additional 
burdens.

....This tax proposed by the committee is not fair; it is not equal; it does not distribute the burdens 
of government as they ought to be distributed; it does not put upon the shoulders of those who can 
best bear the weight of this great structure; but, without any regard to ability to pay or bear, it puts 
the burden on a certain class of men, namely, those who have invested their capitol in the stock of 
corporations. 44 Cong. Rec. 3955 (1909).
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Mr. CUMMINSCUMMINSCUMMINS. Senators, I can not conceive how there can be objections 
to the justice of an income-tax law. It places the burdens where they belong; it discards 
unproductive property and unprofitable labor, and exacts but a small percentage of gains and 
profits and earning actually received. It is impossible to conceive of any injustice in taking a little 
part of a surplus in hand over and above a most liberal allowance for the maintenance of a family. 
It exacts not a penny that is in fact needed for either the necessities, the comforts, or the luxuries 
of life. 44 Cong. Rec. 3969 (1909).

Mr. CUMMINSCUMMINSCUMMINS. It is, with this difference: In the amendment I propose if 
the total income of the shareholder does not reach $5,000, he is then not taxed. It preserves the 
central, fundamental idea of an income tax. In the case proposed by the committee, if a poor devil 
has 1 share of stock in a corporation, and it is all the income he has, he is nevertheless taxed. My 
desire is to relieve the incomes of men to the extend necessary to maintain their families, to 
support and educate their children, because I believe that they owe a higher duty to their families 
than they owe to the Government. 44 Cong. Rec. 3975 (1909).

Mr. BORAHBORAH. In the first place, I do not claim that an income tax is a panacea for all the 
evils that afflict the race. I do not claim that it will adjust all the iniquities of taxation. I only 
claim that it will reach that class of wealth which to-day does not in my judgment pay its 
proportion of taxation, and will reach that class of wealth which can not shift the tax to the 
consumer. 44 Cong. Rec. 3997 (1909).

 

Mr. BAILEY. I believe that in earning an income by personal service every man consumes a part 
of his principal, and that fact ought always to be taken into consideration. The man who has his 
fortune invested in securities may find in a hundred years, if he spent his income, that fortune still 
intact, but the lawyer or the physician or the man engaged in other personal employment is 
spending his principal in earning his income. That fact ought under every just system of income 
taxation to be recognized and provided against. 44 Cong. Rec. 4007 (1909).

Mr. NEWLANDS. Our legislation, both with reference to revenue and publicity, should be 
concentrated upon those forms of wealth that have become most oppressive and upon those forms 
of wealth with reference to which the greatest abuses have existed; those forms of lawless wealth 
that have brought the law-abiding wealth of the country itself into discredit. There will be no 
difficulty in raising ample revenue from such sources. 44 Cong. Rec. 4048 (1909).
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